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I. 	INTRODUCTION 

Cross-Defendants David Huffman, Richard Turner, Manuel Altamirano, David Kinney, 

and David Smiljkovich (collectively, "Cross-Defendants") request the Court strike Cross-

Claimant Anthony Johnson's ("Johnson") Cross-Complaint based on California's anti-SLAPP 

statute. The anti-SLAPP statute is triggered because one of the principal thrusts of Johnson's 

entire suit is that Cross-Defendants wrongfully caused Storix to file the complaint against him 

that initiated this case. Similarly, Johnson alleges Cross-Defendants made various other 

statements he claims are wrongful in connection with their prosecution of Storix's claims against 

him in this suit and in a separate lawsuit against him. Thus, each of Johnson's causes of action 

are based on statements made in connection with a judicial proceeding, which is protected under 

the anti-SLAPP statute. 

Because Johnson's claims challenge activity protected under the anti-SLAPP statute, the 

burden shifts to Johnson to show there is a probability he will prevail on his claims. For a host of 

reasons set out below, Johnson simply cannot satisfy that standard as to any of his claims. Each 

of Johnson's claims therefore must be stricken. 

IL 	FACTUAL BACKGROUND  

Storix is a business that develops and sells a software product called "System Backup 

Administrator ("SBAdmin"). (Declaration of David Huffman ("Huffman Decl.") ¶ 2.) SBAdmin 

streamlines the backup and recovery of computers and is used by some of the most well-known 

businesses in the nation as a means of protecting their computer systems. (Id.) 

Storix was founded in 2003 by Johnson who initially was its sole shareholder. (Cross-

Complaint ¶ 11.) In 2011, due to a serious medical issue, Johnson transferred operation and 

management responsibilities, as well as 60% of his shares, to Cross-Defendants David Huffman, 

Richard Turner, Manuel Altamirano, and David Kinney (Id. ¶ 12.) At that time, Huffman, 

Turner, Altamirano, and Kinney were employees of Storix, and Johnson, due to his illness, 

wanted to incentivize the employees to remain and manage Storix, ensuring its viability. 

(Huffman Decl. ¶ 3.) Consistent with these actions, in September 2011, Johnson resigned his 
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position as President and Chief Executive Officer. (Id.) Huffman, Turner, Altamirano, and Kinney 

were subsequently elected to the board of directors thereby ensuring the future of Storix. (Id. ¶ 4.) 

In 2012, David Srniljkovich was hired as Storix's Chief Financial Officer. (Id.) Until May 2014, 

Johnson remained an employee of Storix. (Storix Complaint ¶ 11.) Unfortunately, the relationship 

between Cross-Defendants in their capacity as officers and directors of Storix and Johnson has 

been less than amicable, resulting in a series of disputes. 

When Johnson grew disenchanted with his decision to transfer 60% of his shares to Cross-

Defendants, he embarked on a campaign against Cross-Defendants and Storix to gain control of 

SBAdmin in an effort to obtain title to a marketable product that could support the creation of a 

competing corporation. In August 2014, Johnson initiated his campaign and sued Storix, Inc. for 

copyright infringement, based on his flawed claim he was the rightful owner of the software, in 

the U.S. District Court, Southern District of California, Case No. 3:14-cv-1873-H-BLM. 	¶ 

12.) In December 2015, a unanimous jury returned a verdict in favor of Storix and against 

Johnson. (See Request for Judicial Notice, Ex. 1; Huffman Decl. ¶ 5.) Currently, post-trial 

proceedings and an appeal are pending. 

On February 12, 2015, while the copyright infringement matter was pending, Johnson, 

using his status as a 40% shareholder in Storix, elected himself to the board of directors. (Storix 

Complaint ¶ 13.) Although Johnson owed fiduciary duties as a director of Storix, he continued his 

campaign to set up a competing business. Shortly after Johnson's election to the Storix board of 

directors, Johnson formed a California corporation named Janstor Technology without disclosing 

it to Storix. (Id. ¶ 14.) Johnson also reserved two so-called port numbers in the name of Janstor 

Technology, which are required for the SBAdmin software to function. (Id. ¶ 15.) Storix alleges 

that this shows Johnson intended to compete with Storix by selling a version of SBAdmin 

Storix's own software product — through Johnson's separate, secretly-created company. (Id. ¶ 

16.) 

On August 20, 2015, Storix filed its Complaint against Johnson and Janstor Technologies 

in this action ("Janstor suit"), based on their actions to directly compete against Storix. (Huffman 
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Dec1.116.) The Complaint alleges Johnson engaged in such competition in breach of his fiduciary 

duties as a director of Storix, and that he did so by trying to market a version of Storix's own 

software product for his own benefit. (Id.) 

Johnson filed his Cross-Compliant against Cross-Defendants in April 2016.1  The Cross-

Complaint raises an assortment of criticisms regarding the decisions and conduct of Cross-

Defendants in their duties as officers and directors of Storix. Johnson generally claims, among 

other things: 

• Cross-Defendants wrongly filed the present lawsuit against him on Storix's behalf 

without authorization from the Board or from Storix shareholders (id. 411 60, 70) 

(an allegation Johnson asserts despite acknowledging Cross-Defendants control a 

majority of the Board seats and outstanding Storix shares, and thus presumably 

could secure authorization to the extent any further authorization was needed) (id. 

Irif 19, 23)). 

• Cross-Defendants allegedly failed to implement an update to Storix's software 

product that Johnson prepared, which Johnson alleges fixes a security 

vulnerability. (Cross-Complaint 'FT 60, 70); and 

• Cross-Defendants allegedly used their control over management and the Board to 

"oust" Johnson from Storix and to attempt to force him to give up his Storix shares 

(id. ¶¶ 60, 70) 

Based on these allegations, Johnson asserts claims for breach of fiduciary duty, fraud, and 

conspiracy. 

III. LEGAL STANDARD  

In response to the filing of lawsuits commonly referred to as "Strategic Lawsuits Against 

Public Participation (SLAPP)," the California Legislature enacted California Code of Civil 

In October 2015, Johnson also filed a derivative suit against the same five individuals who are Cross-
Defendants in the present lawsuit. Johnson's derivative suit, which also is pending in San Diego Superior Court, 
raises many of the same issues as those asserted in Johnson's Cross-Complaint in the present suit. The derivative suit 
remains pending. 
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Procedure section 425.16 to provide a mechanism by which defendants may obtain an early 

dismissal of meritless suits aimed at chilling the valid exercise of the constitutional rights of free 

speech or petition for redress of grievances.2  See Braun v. Chronicle Publishing Co., 52 

Ca1.App.4th  1036, 1042 (1997). 

Adjudication of an anti-SLAPP motion involves a two-step process. First, the Court 

determines whether "the defendant has made a threshold showing that the challenged cause of 

action is one arising from a protected activity." Navellier v. Sletten, 29 Ca1.4th  82, 88 (2002). The 

critical consideration under the first prong is whether the causes of action are based on 

defendant's petitioning activity. See City of Cotati v. Cashman, 29 Cal.4th  69, 78 (2002). In other 

words, the Court first asks what activities of defendants form the basis of each cause of action 

alleged in the complaint. "Where a cause of action alleges both protected and unprotected activity, 

the cause of action will be subject to Section 425.16 unless the protected activity is 'merely 

incidental' to the unprotected conduct." Id. (quoting Scott v. Metabolite Intl., Inc., 115 

Cal.App.4th  404, 419 (2004)). For example, in a mixed-conduct case involving a cause of action 

for breach of fiduciary duty, prong one was satisfied where only two of sixteen allegations were 

related to protected conduct and were not merely incidental to the unprotected activity. Haight 

Ashbury Free Clinics, Inc. v. Happening House Ventures, 184 Cal.App.4th  1539, 1551-1553 

(2010). To that end, legislative intent requires that Section 425.16 be construed broadly to protect 

Cross-Defendants' right to petition the judiciary for the redress of grievances. See Section 

425.16(a). 

Second, if defendant makes the threshold showing then the burden shifts to the plaintiff to 

establish a probability of prevailing on their claims. See Navellier, 29 Ca1.4th  at 88. Under the 

second prong, plaintiff must show "there is a reasonable probability he . . will prevail on the 

merits at trial" by showing "both that the claim is legally sufficient and there is admissible 

evidence that, if credited, would be sufficient to sustain a favorable judgment." McGarry v. Univ. 

of San Diego, 154 Cal.App.4th  97, 108 (2007). 

2 
	

All subsequent statutory references are to the Code of Civil Procedure unless otherwise indicated. 
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IV 	JOHNSON'S CAUSES OF ACTION AGAINST CROSS-DEFENDANTS ARISE  

FROM ACTIVITIES PROTECTED UNDER THE ANTI-SLAM' STATUTE  

The analysis under step one of the anti-SLAPP process is straightforward, as one of the 

core allegations of Johnson's whole Cross-Complaint is that Cross-Defendants wrongfully caused 

Storix to sue him, and that they made other wrongful statements or committed other wrongful acts 

during litigation. Thus, Johnson's suit is based on activity protected under the anti-SLAPP statute 

— the right of petition and free speech in connection with a judicial proceeding. 

The anti-SLAPP statute applies to any "cause of action against a person arising from any 

act of that person in furtherance of the person's right of petition or free speech under the United 

States or California Constitution." See Section 425.16(b)(1). Moreover, the anti-SLAPP statute 

applies to cross-complaints (See Section 425.16(h)) and enumerates four protected activities "in 

furtherance of a person's right of petition or free speech," several of which are applicable here: 

• any written or oral statement or writing made before a . • . judicial proceeding, or any 
other official proceeding authorized by law; Section 425.16(e)(1); 

• any written or oral statement or writing made in connection with an issue under 
consideration or review by a . . . judicial body, or any other official proceeding authorized 
by law. Section 425.16(e)(2); and 

A. 	The Anti-SLAPP Statute Is Triggered Because Johnson Claims Cross- 

Defendants Wrongly Caused Storix To Sue Him  

The filing of a lawsuit qualifies as "petitioning" activity under the anti-SLAPP statute. 

See Philipson & Simon v. Gulsvig, 154 Cal.App.41" 347, 358 (2007). When the causes of action 

are based on an allegation the defendants wrongly filed a lawsuit against the plaintiff, step one of 

the two-step anti-SLAPP analysis is satisfied. That is because filing a lawsuit is a constitutionally 

protected right under the First Amendment's right of petition. Any actions "taken in connection 

with litigation fall squarely within the ambit of the anti-strategic lawsuit against public 

participation statute's 'arising from' prong." Kurz v. Syrus Systems, LLC, 221 Cal.App.4th  748, 

759 (2013). 

/// 
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Here, Johnson leaves no room for doubt that he is suing Cross-Defendants in part based on 

the fact they caused Storix to initiate this lawsuit against him. That central allegation is spread 

throughout his general allegations, and it is repeated as a central thrust of each cause of action. 

For example, in the general allegations section of the Cross-Complaint, Johnson alleges Cross-

Defendants caused Storix to initiate this lawsuit against him by lying to Storix's corporate 

attorney that they had proper company approval for the suit, when they did not. (Cross-

Complaint ¶ 47) Johnson then alleges in that paragraph, and again later in the general 

allegations, that Cross-Defendants caused the suit to be filed the morning of the mandatory 

settlement conference in the ongoing Copyright litigation. (See id Ili 47, 55.) Johnson alleges 

the timing of the suit being filed shows Cross-Defendants' whole purpose was "to force Johnson 

to expend considerable money on defending another suit in an attempt to force him to settle the 

copyright claim and to save their jobs." (See id. ¶ 55.) 

Johnson then repeats these core allegations in each of his causes of action. In his breach 

of fiduciary duty claim, Johnson incorporates the alleged wrongdoing from the general 

allegations, and specifically highlights his allegations related to Cross-Defendants initiating this 

suit against him as one of the main bases of his breach of fiduciary duty claim. Paragraph 60 of 

the Cross-Complaint states Cross-Defendants breached their fiduciary duty "by acting in concert 

to file suit in the name of Storix without approval of Storix for the purpose of causing economic 

harm to Johnson." (Cross-Complaint ¶ 60.) Similarly, in Johnson's fraud count, Johnson 

repackages his core allegation that Cross-Defendants wrongly filed suit against him as an alleged 

misrepresentation, stating Cross-Defendants "falsely represented they had authority to sue 

[Johnson] in the name of Storix . . ."3  (Cross-Complaint ¶ 70.) 

3 	Johnson's final cause of action, conspiracy, also is covered by the anti-SLAPP statue because it is dependent 
on the allegations of the breach of fiduciary duty and fraud claims. Conspiracy is not an independent tort or separate 
cause of action, but rather it is a legal doctrine that imposes liability on persons who, although not committing a tort 
themselves, share with the immediate tortfeasors a common plan in its perpetration. See Applied Equipment Corp. v. 
Litton Saudi Arabia, Ltd., 7 Ca1.4th  503, 510-511 (1994); Kidron v. Movie Acquisition Corp., 40 Cal.App.4th  1571, 
1581 (1995). Thus, Johnson's conspiracy claim incorporates the alleged wrongdoing of the breach of fiduciary duty 
and fraud claims, and is covered by the anti-SLAPP statute to the same degree as those other causes of action. 
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Johnson's allegations that Cross-Defendants are liable because they wrongly caused Storix 

to sue him falls squarely within the ambit of the anti-SLAPP statute. 

B. 	The Anti-SLAPP Statute Is Triggered Because Johnson Claims Cross- 

Defendants Made Other Statements And Took Other Acts In Connection 

With Litigation Against Him  

Further, these are by no means the only allegations related to protected activity in 

Johnson's Cross-Complaint. Although no further allegations would be needed to satisfy step one 

of the anti-SLAPP process, the Cross-Complaint also challenges a number of other alleged acts 

taken, or statements made by Cross-Defendants in litigation against him. These other allegations 

related to petitioning activity also demonstrate step one of the anti-SLAPP process is satisfied 

here. 

For example, Johnson alleges Cross-Defendants wrongly continued to pursue this lawsuit 

against Johnson by causing Storix to amend its complaint. Johnson alleges when Cross-

Defendants did so, they knew Janstor — the company Storix alleges Johnson set up to compete 

against Storix — had been dissolved. Thus, Johnson apparently alleges Cross-Defendants wrongly 

continued to pursue this lawsuit against him for unlawfully competing against Storix, even though 

Cross-Defendants allegedly knew Johnson's competing enterprise had been closed down. (Cross-

Complaint II 50.) In other words Johnson alleges Cross-Defendants wrongly continued to pursue 

this lawsuit against him because in Johnson's eyes, it was without merit. This is a quintessential 

challenge to petitioning activity that is protected under the anti-SLAPP statute. 

As another example, Johnson alleges Cross-Defendants caused Storix to make false 

accusations against Johnson in Storix's First Amended Complaint. Specifically, Johnson alleges 

that in Storix's First Amended Complaint, Cross-Defendants made misrepresentations about an 

email Johnson sent to Storix's customers in which he asserted he, not Storix, owned the copyright 

to the SBAdmin software. Quoting directly from Storix's First Amended Complaint, Johnson 

claims Cross-Defendants falsely said this email "`manifest[ed] Johnson's intent directly to 

compete against Storix.'" (Cross-Complaint VII 49, 50 (quoting Storix Complaint).) Thus, 
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Johnson claims Cross-Defendants are liable for allegations they made in a judicial proceeding — 

again, precisely the type of conduct covered by the anti-SLAPP statute. 

As a third example, Johnson alleges after Storix prevailed at trial in the Copyright 

litigation, Cross-Defendants caused press releases to be published declaring Storix "victorious" 

over Johnson on the claims and that Storix intends to recover attorneys fees. Johnson claims 

these statements were false because Cross-Defendants knew post-trial motions and an appeal 

from the judgment against him in the Copyright suit were pending. (Cross-Complaint ¶ 57.) 

Finally, Johnson points to statements Cross-Defendants made in connection with 

mediation during the Copyright suit, which Johnson alleges shows Cross-Defendants were 

conspiring to harm Johnson, and that they had no intention of settling the Copyright litigation. 

(Cross-Complaint IN 41, 42.) 

All of the above alleged acts are protected activity pursuant to Cross-Defendants' 

constitutional right of petition. Under the anti-SLAPP statute, "the protection provided for written 

or oral statements made in connection with judicial proceedings includes communications 

preparatory to or in anticipation of such proceedings." Karnazes v. Ares, Cal.App.4th 344, 353 

(2016). The act of filing a lawsuit as well as any actions taken in connection with litigation 

whether preparatory to or in anticipation of litigation are absolutely protected activity squarely 

within Section 425.16(e)(1) & (e)(2). In fact, many of the examples cited above related to 

specific oral or written statements Cross-Defendants made in pleadings during the litigation, or 

other statements made directly in connection with the litigation. Such statements, including those 

made to this Court, are precisely the kind of activity the anti-SLAPP statute is designed to protect. 

See, e.g., Philipson & Simon v. Gulsvig, 154 Cal. App. 41h  347, 358 (2007); Section 425.16(e)(1) 

& (e)(2). 

Cross-Defendants have made a threshold showing that Johnson's claims are based on 

Cross-Defendants' protected activity. The burden thus shifts to Johnson to establish a probability 

of prevailing on his claims. It is a burden Johnson cannot satisfy. 

V. 	JOHNSON CANNOT ESTABLISH A PROBABILITY OF PREVAILING ON HIS 
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CLAIMS AGAINST CROSS-DEFENDANTS  

Because Cross-Defendants have established Johnson's Cross-Complaint is based on their 

constitutionally protected right of petition, the burden shifts to Johnson to establish there is a 

probability he will prevail on his claims. See Section 425.16(b)(1). "To satisfy the second prong —

the probability of prevailing — the plaintiff must demonstrate that the complaint is legally 

sufficient and supported by a prima facie showing of facts to support a favorable judgment if the 

evidence submitted by the plaintiff is accepted." Kenne v. Stennis, 230 Cal.App.4th 953, 962 

(2014). Johnson's breach of fiduciary duty and fraud claims suffer from a variety of fatal 

problems that will prevent Johnson from satisfying his burden of proof under this second step of 

the anti-S LAPP process.4  

A. 

	

	Johnson Cannot Show a Probability of Prevailing on His Breach of Fiduciary 

Duty Claim  

Johnson's Cross-Complaint points to four acts of alleged misconduct that Johnson claims 

were breaches of Cross-Defendants' fiduciary duty: (1) Cross-Defendants decided not to 

implement an update to Storix's software product that Johnson prepared while working as a 

Storix employee, which Johnson alleges fixes a security vulnerability in the software; (2) Cross-

Defendants caused Johnson to resign his Storix employment by creating a hostile work 

environment; (3) Cross-Defendants used their majority of board seats to try to "oust" Johnson and 

take his shares; and (4) Cross-Defendants caused Storix to sue Johnson in this action, without 

approval from the board or shareholders. (Cross-Complaint ¶ 60.) Johnson also incorporates by 

reference various specific allegations of wrongdoing from the general allegations section of his 

Cross-Complaint, which generally fit within these four categories of alleged misconduct. 

However, each of these claims of alleged wrongdoing fail as a matter of law, and Johnson thus 

cannot demonstrate a probability of prevailing on his claim. 

4 	Because Johnson cannot establish a probability he will prevail on his breach of fiduciary duty or fraud 
claims, he also cannot satisfy his burden of proof on his conspiracy claim. This is because the conspiracy claim 
depends on the breach of fiduciary duty and fraud claims to serve as the underlying wrongs. Johnson's failure to 
show a probability of success on the underlying tort claims bars the conspiracy claim as a matter of law. See Kenne 
v. Stennis, 230 Cal. App. 4th  953, 968-69 (2014). 
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1. 	Johnson Cannot Prevail on a Breach of Fiduciary Duty Claim Based 

on Allegations of a Hostile Work Environment 

First, Johnson alleges Cross-Defendants caused him to resign his Storix employment by 

creating a hostile work environment, thereby breaching their fiduciary duty to him. However, an 

employer does not owe an employee a fiduciary duty based merely on the existence of their 

employment relationship, and cannot breach a fiduciary duty by creating a hostile work 

environment. Employer/employee relationships, absent exceptional circumstances not alleged 

here, are not fiduciary relationships. 0' Byrne v. Santa Monica—UCLA Medical Center, 94 

Cal.App.4th 797, 811 (2001); Amid v. Hawthorne Community Med. Group, Inc., 212 Cal.App.3d 

1383 (1989). "[B]efore a person can be charged with a fiduciary obligation, he must either 

knowingly undertake to act on behalf and for the benefit of another, or must enter into a 

relationship which imposes that undertaking as a matter of law." Committee on Children's 

Television, Inc. v. General Foods Corp., 35 Cal.3d 197, 221 (1983). Because there are no facts 

alleged here by which Cross-Defendants could owe Johnson a fiduciary duty as his employers, 

they could not have breached any fiduciary duty to him by creating a hostile work environment, 

as alleged. Johnson's breach of fiduciary duty claim is not the proper vehicle for asserting a work 

place harassment claim and must fail as a matter of law. 

In addition, Johnson does not allege any facts that could constitute a hostile work 

environment. A hostile work environment requires "the existence of severe or pervasive and 

unwelcome verbal or physical harassment because of a plaintiff's membership in a protected 

class" Sischo-Nownejad v. Merced Community College Dist., 934 F.2d 1104, 1109 (1991) 

(superseded by statute on other grounds).5 	Johnson does not allege Cross-Defendants 

discriminated against him based on his race, religion, gender, or any other protected classification. 

Instead, he alleges they created a hostile work environment by refusing to allow Johnson to 

participate in the decision-making process for software development, criticizing his work 

5 The U.S. Equal Employment Opportunity Commission defines harassment in its guidelines as "unwelcome 
conduct that is based on race, color, religion, sex, national origin, age, disability or genetic information. See 
https://www.eeoc.govilaws/types/harassment.cfm.  
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(allegedly without justification), and making it "unbearable" for him to continue working for the 

company. (Cross-Complaint ¶ 34.) Johnson does not allege Cross-Defendants discriminated 

against him based on a protected classification, but rather they marginalized him as an employee 

because they wanted to "oust" him from the company and take his shares. (See id.) That is not 

actionable as a hostile work environment — never mind as a breach of a fiduciary duty for creating 

a hostile work environment. As a result, this claim must fail. 

2. 	The Litigation Privilege is an Absolute Defense to Johnson's Numerous 

Claims Related to Statements Made in Litigation. 

Johnson's claim that Cross-Defendants wrongfully caused Storix to sue him, and his 

claims based on other various oral and written statements Cross-Defendants allegedly made in 

connection with this lawsuit and the Copyright litigation cannot support Johnson's breach of 

fiduciary duty claim because the litigation privilege is an absolute defense. 

California's litigation privilege, which immunizes defendants from any tort liability other 

than malicious prosecution claims, applies to any communication (1) made in judicial or quasi-

judicial proceedings; (2) by litigants or other participants authorized by law; (3) to achieve objects 

of litigation; and (4) that has some connection or logical relation to the action. Graham-Suit v. 

Clainos, 756 F.3d 724 (2014); see Civil Code § 47(b). The litigation privilege is a defense that, 

when applicable, prevents a plaintiff from satisfying his or her burden of proof under step two of 

the anti-SLAPP process. Cohen v, Brown, 173 Cal,App.4th 302, 319 (2009). 

Each of the allegations described above in connection with step one of the anti-SLAPP 

process (discussed in Section IV above) also are subject to the litigation privilege. Cross-

Defendants' filing of a lawsuit, as well as all of the statements they made related to judicial 

proceedings, as discussed above, are absolutely immune from tort liability. See Williams v, 

Coombs, 179 Cal.App.3d 626, 645: ("The filing of lawsuit is publication in the course of a 

judicial proceeding."); Rusheen v. Cohen, 37 Cal.4th 1048, 1057 (2006): ("Communications 

with 'some relation' to judicial proceedings are absolutely immune from tort liability by the 
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litigation privilege; the privilege is not limited to statements made during a trial or other 

proceedings, but may extend to steps taken prior to the litigation, or afterwards"). 

Consequently, Johnson's allegation that Cross-Defendants breached their fiduciary duty 

by wrongfully causing Storix to sue him, (Cross-Complaint ¶ 60), and all of the statements Cross-

Defendants allegedly made in connection with this suit and with the Copyright litigation on which 

Johnson relies in his Cross-Complaint are subject to the litigation privilege. (Cross-Complaint Ti 

40, 42, 47, 50, 57.) Johnson cannot establish a probability of prevailing on a claim for breach of 

fiduciary duty based on these litigation-related communications. 

3. 	Johnson Does Not Have Standing to Bring His Claim for Breach of 

Fiduciary Duty Because it is a Derivative Action, Not a Direct Claim. 

The allegations in Johnson's Cross-Complaint alleging breach of fiduciary duty specific to 

Cross-Defendants' actions as directors and officers, if assumed to be true, result in injuries to the 

corporation and shareholders as a whole, not to Johnson as an individual. Johnson therefore does 

not have standing to bring these claims as a direct action against Cross-Defendants. These 

allegations can be summarized as actions taken to: 

(1) amend the bylaws (Cross-Complaint ¶ 24);6  

(2) introduce a buy/sell agreement (id. at 1136); 

(3) pass an employee stock ownership plan ("ESOP") (id at ¶ 44); 

(4) the failure to form a litigation committee before filing the Janstor Suit (id. at ¶ 53-54); 

(5) issuing bonuses (id. at ¶ 56); and 

(6) publishing a press release regarding victory in the copyright litigation (id. at ¶ 57).7  

6 	Johnson also could not show he is likely to prevail because of the protections of the business judgment rule, 
which immunizes directors from personal liability when they act in good faith in the best interest of the corporation. 
See Berg & Berg Enterprises, ac v. Boyle, 178 Cal.App.4th  1020, 1045-46 (2009). For example, Johnson alleges in 
2013, Cross-Defendants attempted to pass a resolution adopting new bylaws so they could take Johnson's shares. 
(Cross-Complaint ¶ 24.) First, the board did not actually pass a such resolution in 2013, so Johnson could not prove 
any damages in connection with this allegation. Second, while the board did amend the bylaws in 2015, that decision 
is subject to the protection of the business judgment rule. (Huffman Decl., ¶ 7.) Johnson will have to demonstrate he 
can overcome the business judgment rule to show a probability of prevailing on any claim related to this issue, and he 
will not be able to do so. 
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Because these allegations are injuries to the corporation and not Johnson as an individual, 

Johnson has no standing and cannot establish a probability of prevailing on his breach of fiduciary 

duty claim. 

An action is derivative if "the gravamen of the complaint is injury to the corporation, or to 

the whole body of its stock or property without any severance of distribution among individual 

holders, or if it seeks to recover assets for the corporation or to prevent the dissipation of its 

assets," Jones v. H.F. Ahmanson & Co., 1 Ca1,3d 93, 106-107 (1969). An individual cause of 

action exists only if damages to the shareholders were not incidental to damages to the 

corporation. Id. 

Johnson is without standing to bring a direct action based on the actions of Cross-

Defendants that would harm all shareholders equally, as is the case for the matters listed above. 

For example, Johnson apparently alleges Cross-Defendants breached their fiduciary duty by 

granting employee bonuses in 2015 even though Storix suffered a loss for the year (due to the 

legal fees Storix was forced to incur to defend against Johnson's Copyright suit). (Cross-

Complaint !I 56). However, this alleged act would not result in injuries unique to Johnson as an 

individual, but rather are injuries to the corporation because they directly impact the corporation's 

bottom line. Johnson cannot as a matter of law establish a probability of prevailing on his claim 

for breach of fiduciary duty based on those allegations because he lacks standing to assert it as a 

7 	Johnson's allegation that Cross-Defendants breached their fiduciary duty by causing press releases to be 
issued regarding Storix's victory in the Copyright litigation also has other fatal deficiencies, Johnson alleges after 
Storix prevailed at trial in the Copyright litigation, Cross-Defendants caused press releases to be published declaring 
Storix "victorious" over Johnson on the claims and that Storix intends to recover attorneys fees. Johnson claims these 
statements were false because Cross-Defendants knew post-trial motions and an appeal were pending. (Cross-
Complaint ¶ 57.) But as an initial matter, these alleged statements are true. Storix did prevail at trial in the Copyright 
litigation. (See Request for Judicial Notice, Exhibit 1.) The fact that post-trial motions and an appeal were ongoing 
does not change that fact. It also was true that Storix intends to recover its attorneys' fees from Johnson in 
connection with the Copyright litigation. After Storix prevailed at trial, it filed a motion for reimbursement of its 
attorneys' fees, and that motion remains pending. (See Request for Judicial Notice, Exhibit 2.) Further, Johnson 
cannot establish that these statements could constitute a breach of fiduciary duty. They are not a breach of fiduciary 
duty to Johnson as a shareholder in Storix, as the statements benefited Storix and could not have caused the 
shareholders any harm. Instead, what Johnson appears to allege is that Cross-Defendants violated their fiduciary duty 
to him as an opponent in the Copyright litigation by making these post-trial statements. Obviously Cross-Defendants 
did not owe Johnson a fiduciary duty of any sort as an opponent in the Copyright lawsuit. Thus, Johnson's claim that 
Cross-Defendants breached their fiduciary duty to him by making these statements must fail. 
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direct claim,8  Assuming these allegations are true and merit a breach of fiduciary duty claim, the 

only mechanism for his claim is by derivative suit. 

In fact, Johnson himself has acknowledged these allegations create derivative claims, not 

direct claims, because Johnson already has included them in the separate derivative lawsuit he 

filed against Cross-Defendants, which also is pending in San Diego Superior Court (case No. 37-

2015-00034545-CU-BT-CTL). (See Request for Judicial Notice, Exhibit 3, ¶¶ 17, 22, 23, 24, 29.) 

Thus, Johnson cannot as a matter of law establish a probability of prevailing on his claim 

for breach of fiduciary duty because Johnson does not have standing to bring his claim as a direct 

action. Each of the enumerated actions of Cross-Defendants in their capacity as officers and 

directors of Storix are currently pending in a derivative suit brought by Johnson on behalf a Storix 

— the proper mechanism by which to address theses alleged breaches of fiduciary duty. Johnson 

cannot establish a probability of prevailing on his direct action when he does not have standing. 

4. 

	

	Johnson's Claim that Cross-Defendants Caused Storix to Sue without 

Authorization Lacks Causation Because Cross-Defendants Hold 

Sufficient Board Seats to Authorize the Suit. 

Johnson's claim that Cross-Defendants breached their fiduciary duty to him by causing 

Storix to sue him without authorization from the board of directors or shareholders will fail 

because Johnson cannot establish Cross-Defendants' acts caused him any damage. Specifically, 

Johnson admits Cross-Defendants hold a majority of seats on the board, and that they held that 

majority in 2015, when Storix filed the suit against Johnson. (Cross-Complaint In 22, 23, 60.) 

Because Cross-Defendants hold the majority of board seats, there is no dispute Cross-Defendants 

had sufficient votes to cause the board to authorize the lawsuit. In other words, to the extent any 

further authorization from the board was needed, there is no question Cross-Defendants could 

have obtained it. In fact, the board at any time today or in the future could ratify the prior 

8 	Further, Johnson cannot prevail on his allegations of Cross-Defendants' attempt to introduce a buy/sell 
agreement, and to introduce an ESOP. Johnson never signed a buy/sell agreement and he retains his Storix shares 
today (as discussed further below), and the board never passed the ESOP and no such ESOP has ever been in effect. 
(Huffman Decl. ¶ 8.) Consequently, Johnson could not have suffered any harm from these actions. 
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decision to file suit, and again, there is no dispute Cross-Defendants have the board votes to do 

SO. 

Because Cross-Defendants had the board votes to authorize the suit (and they continue to 

have the votes to ratify the suit today), even if Johnson is right that they did not obtain proper 

authorization before the suit was filed, that "failure" is nothing more than a harmless error —

because Cross-Defendants undisputedly could obtain any necessary authorization, any failure to 

get proper authorization did not cause any damage to Johnson. If Cross-Defendants had done 

everything Johnson claims they should have done, the result would have been the same — Storix 

still would have filed suit against Johnson. Thus, Johnson cannot establish Cross-Defendants' 

allegedly wrongful acts caused him any damage. 

5. 	Johnson's Claim that Cross-Defendants Breached Their Fiduciary 

Duty by Trying to "Oust" Johnson So They Could Take His Shares 

Fails Because Cross-Defendants Have Not Taken Johnson's Shares 

Johnson's allegation that Cross-Defendants breached their fiduciary duty by trying to 

"oust" Johnson and take his shares fails for the simple reason that Johnson still has his Storix 

shares. As Johnson's Cross-Complaint recognizes, Johnson still holds his 40 percent interest in 

Storix, (Cross-Complaint 1111 12, 17, 64.) As a result, even if this allegation otherwise was 

sufficient (and it is not, as discussed above), Johnson still could not prevail on this claim because 

he has suffered no damage — Johnson's shares have not been taken, as he admits.9  

B. 	Johnson Cannot Show a Probability of Prevailing on his Fraud Claim.  

Johnson alleges Cross-Defendants engaged in three separate misrepresentations or 

omissions that allegedly constitute fraud. (Cross-Complaint ¶ 70.) These allegations are similar 

to some of those alleged as breaches of fiduciary duty, except Johnson repackages them into 

9 Further, to the extent Johnson means Cross-Defendants breached their fiduciary duty to him by "ousting" 
him as an employee rather than as a shareholder, that allegation also would suffer from several fatal problems. First, 
as discussed above, Cross-Defendants did not owe Johnson a fiduciary duty as his employers. Second, Cross-
Defendants did not "oust" Johnson — Johnson resigned. (Cross-Complaint ¶ 37.) Third, Johnson was an at-will 
employee, and as such, Cross-Defendants were entitled to terminate his employment at any time. They could not 
breach any (non-existent) fiduciary duty to him by firing him, 
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alleged misrepresentations or omissions so he can attach a fraud label to the alleged wrongdoing. 

(See Cross-Complaint ¶ 70.) As discussed in more detail in Cross-Defendants' demurrer, which 

is being heard concurrently with this anti-SLAPP motion, none of the acts in Johnson's fraud 

claim constitute fraud as a matter of law, thus Johnson cannot establish a probability of 

prevailing on his claim. 

To establish a probability of prevailing on a fraud claim, Johnson must establish the 

elements of fraud, i.e., (1) misrepresentation, (2) knowledge of falsity (or "scienter"), (3) intent to 

defraud, i.e. to induce reliance, (4) justifiable reliance, and (5) resulting damage. See Lazar v. 

Superior Court, 12 CaL4th  631, 638 (1996). Johnson cannot satisfy this burden of proof. 

1. 

	

	An Employer's Work Assignment and Alleged Misrepresentation that 

the Work is Needed is not Fraudulent. 

First, Johnson alleges the Cross-Defendants "falsely represented to Johnson that security 

measures were required of him [ ] when they had no intention of implementing the updates to the 

software improvements he developed." (Cross-Complaint ¶ 70.) In other words, Johnson alleges 

his bosses assigned a work project to him — to develop an update for Storix's software product —

that they did not intend to implement. But that isn't fraud. There is nothing fraudulent about a 

boss assigning a task to an employee even though the work, once completed, will never be used 

by the company. 

Johnson cannot establish a probability of prevailing on this claim because he did not 

reasonably rely on the alleged misrepresentation to his detriment, nor did he suffer damage. 

Johnson alleges he relied on the misrepresentations by working on the software update. But that 

cannot constitute reasonable reliance because as an at-will employee, Johnson could be ordered to 

undertake any such work task without any explanation as to whether the company will ever 

implement the resulting work product. Thus, Johnson could not reasonably have performed the 

work in reliance on the alleged misrepresentation. He performed the work because his bosses 

assigned that task to him, and because he could lose his job if he did not complete the assigned 

project. 
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Moreover, Johnson could not have suffered damage caused by the alleged 

misrepresentation. As an employee, Johnson was entitled to receive his agreed-upon 

compensation — in this case, Johnson's salary — in return for his job performance. Johnson was in 

fact paid his salary in return for his work, and his Cross-Complaint certainly does not allege to the 

contrary. Thus, Johnson simply cannot allege, and he has not alleged, that he suffered any damage 

from performing the assigned project, regardless of whether Storix ever intended to use that work 

or not.1°  

2. 

	

	An Alleged Misrepresentation Regarding Authority to Sue Johnson is 

not Fraudulent. 

Johnson also alleges the Cross-Defendants "falsely represented they had authority to sue 

[Johnson] in the name of Storix." (Cross-Complaint ¶ 70.) Specifically, Johnson claims Cross-

Defendants misrepresented to Storix's attorney that they had authority to sue Johnson for breach 

of fiduciary duty on Storix's behalf, when Johnson claims Cross-Defendants never actually 

sought authority from the Board of Directors or shareholders to sue him. (Cross-Complaint ¶ 47.) 

Johnson cannot establish a probability of prevailing based on this allegation because he 

could not have reasonably relied on the alleged misrepresentation. Johnson alleges he is both a 

director and a shareholder, and he was so at the time Storix filed the underlying breach of 

fiduciary duty lawsuit. (Cross-Complaint 111 17, 22.) Thus, (assuming Johnson's allegations 

regarding the lack of authorization are true), Johnson must have known that neither the Board nor 

the shareholders approved the suit. As a director and shareholder, Johnson knew he was never 

given the opportunity to vote on whether Storix should sue him. Because Johnson always must 

have known that neither the Board nor the shareholders voted to approve the litigation, Johnson 

cannot establish that he reasonably relied on the alleged misrepresentation.11  Johnson could not 

to 	As detailed in Cross-Defendants' demurrer, this allegation also fails because it is contradicted by other 
allegations in Johnson's Cross-Complaint. 

ti 	In fact, Johnson does not even allege Cross-Defendants made this misrepresentation to him. Instead, 
Johnson alleges the misrepresentation was made to Storix's "corporate attorney." (Cross-Complaint ¶ 47.) 
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have relied on the alleged misrepresentation that the Storix suit against him was authorized when 

he always knew or should have known that alleged misrepresentation was false.12  

Further, as discussed above, any statement Cross-Defendants made regarding their 

authority to sue Johnson is covered by the litigation privilege and cannot subject them to tort 

liability. See Civil Code § 47. 

3. 

	

	Cross-Defendants do not Owe Johnson a Duty to Disclose an Alleged 

Plan to 'Oust' Him. 

Finally, Johnson alleges Cross-Defendants "concealed that they were attempting to oust 

him from Storix and force him to give up his remaining shares." (Cross-Complaint ¶ 70.) First, 

Johnson cannot show Cross-Defendants had any duty to infolln him of their alleged plan to "oust" 

him from Storix. The elements for a fraud claim based on concealment are: (1) concealment or 

suppression of a material fact, (2) a duty to disclose the fact to the plaintiff, (3) intentional 

concealment or suppression with the intent to defraud the plaintiff, (4) the plaintiff must have 

been unaware of the fact and would not have acted as he did if he had known of the concealed or 

suppressed fact, and (5) resulting damage. See Boschma v. Home Loan Center, Inc., 198 

Cal.App.4th  230, 248 (2011). 

Here, Johnson does not allege any reason why Cross-Defendants had a duty to tell him 

they wanted to "oust" him from Storix. Johnson simply alleges they concealed that they wanted 

to oust him and force him to give up his shares. But even assuming they had such a plan, absent a 

duty to tell Johnson what they were doing, it can't be fraud. 

Johnson also fails to allege any resulting harm. It is unclear what Johnson means by the 

allegation that Cross-Defendants wanted to "oust" him from Storix. Presumably, Johnson means 

Cross-Defendants wanted to fire him as an employee and take his Storix shares. But Johnson was 

an at-will employee. See Cal. Labor Code § 2922, Cross-Defendants were entitled to fire 

12 	This portion of Johnson's fraud claim similarly fails because Johnson fails to allege any compensable harm 
suffered as a result. To the extent Johnson appears to allege the harm was any attorneys' fees he incurred in 
defending against Storix's suit, Johnson cannot show any basis — either statutory or contractual — by which he could 
recover his attorneys' fees incurred in defending against Storix's lawsuit. 
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Johnson, thereby "ousting" him from Storix, at any time. Moreover, Cross-Defendants have not 

taken Johnson's shares. The Cross-Complaint alleges Johnson still owns the 1,000 Storix shares 

that he retained when he passed control of Storix to the Cross-Defendants. (See Cross-Complaint 

12, 17.) Thus, regardless of whether Cross-Defendants wanted to take his shares, they never 

actually did so, and as a result, Johnson has not suffered any damage. Johnson simply has not 

alleged any harm at all from the alleged concealed fact, nor could he ever do so. 

4. 	The Fraud Allegations Are Not Alleged With Particularity 

Not only has Johnson failed to allege the necessary elements for fraud, he also fails to 

allege fraud with the necessary particularity. It is axiomatic that each element of fraud must be 

alleged both factually and with specificity. See Service by Medallion, Inc, v. Clorox Co., 44 

Cal.App.4th  1807, 1816 (1996). 

As further discussed in Cross-Defendants' demurrer to the Cross-Complaint, Johnson's 

Cross-Complaint does not allege each of the elements of fraud with particularity. Most 

importantly, the Cross-Complaint fails to set out the facts regarding the alleged fraudulent 

statements themselves. 	The Cross-Complaint is silent regarding any actual alleged 

misrepresentations to Johnson regarding the need for software security updates, or regarding 

Cross-Defendants' authority to sue him on behalf of Storix. (See Cross-Complaint ¶ 70.) For 

example, the Cross-Complaint does not allege the detail of the statements themselves, who made 

them, and when they were made. See Scott v. JPMorgan Chase Bank, NA., 214 Cal.App.4th  743, 

764-65 (2013). Instead, Johnson simply pleads broad allegations that he was defrauded, and 

throws in boilerplate allegations to check the box on some (but not all) of the elements of fraud. 

Because Johnson fails to plead the elements of fraud with specificity, he cannot establish a 

likelihood of prevailing on his fraud claim, and it must be stricken under the anti-SLAPP statute. 

VI. CONCLUSION  

Cross-Defendants respectfully request the Court grant their Special Motion to Strike 

Cross-Claimant's Cross-Complaint. Cross-Defendants have made a threshold showing that 

Johnson's claims are based on Cross-Defendants' protected activity. The burden thus shifts to 
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Johnson to establish a probability of prevailing on his claims, and Johnson cannot make such a 

showing as to any of his claims. Cross-Defendants also are entitled to recover attorney fees 

pursuant to Section 425.16(c). 

Dated: July 5, 2016 WILSON, ELSER, MOSKOWITZ, 
EDELMAN & DICKER LLP 

By: 	  
MichaelcCloskey, Esq. 
David J. veni, Esq. 
Attorneys for Cross-Defendants, 
DAVID HUFFMAN, RICHARD TURNER, 
MANUEL ALTAMIRANO, DAVID KINNEY, 
and DAVID SMILIKOVICH 
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