
i 
 

No. 21-55614 

[Memorandum decision issued August 26, 2022;  
S.R. Thomas, Paez and Lee, Circuit Judges] 

 

United States Court of Appeals 
for the 

Ninth Circuit
 

 
ANTHONY JOHNSON, 

Plaintiff-Appellant, 
 

– v. – 
 

MANUEL ALTAMIRANO, RICHARD TURNER, DAVID KINNEY,  
DAVID HUFFMAN, PAUL TYRELL, SEAN SULLIVAN, and STORIX, INC., 

Defendants-Appellees.

 
 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF CALIFORNIA (SAN DIEGO) 

DISTRICT CASE NO. 3:14-CV-01873-H-BLM 
 

APPELLANT’S PETITION FOR PANEL 
REHEARING AND FOR REHEARING EN BANC 

 
Anthony Johnson 
Pro Se Appellant 
1728 Griffith Ave 

Las Vegas, Nevada 89104 
(619) 246-6549 

flydiversd@gmail.com 
 

 

Case: 21-55614, 09/09/2022, ID: 12536561, DktEntry: 43, Page 1 of 21



ii 
 

TABLE OF CONTENTS 

I. INTRODUCTION AND SUMMARY ............................................................... 1 

II. ISSUES TO BE REVIEWED EN BANC ........................................................... 3 

III. ARGUMENT ....................................................................................................... 5 

A. Malicious Prosecution ..................................................................................... 5 

B. Indemnification ................................................................................................ 6 

C. Conversion ....................................................................................................... 7 

D. Breach of Contract and Rescission .................................................................. 8 

E. Intentional Interference with Contractual Relations ....................................... 9 

F. Intentional Interference with Prospective Economic Advantage .................... 9 

G. Breach of Fiduciary Duty: Misuse of Johnson’s Company Earnings ........... 10 

H. Breach of Fiduciary Duty for Failure to Provide Indemnification ................ 11 

IV. CONCLUSION ................................................................................................. 11 

CERTIFICATE OF COMPLIANCE ........................................................................ iv 

CERTIFICATE OF SERVICE .................................................................................. v 

EXHIBIT A (Memorandum) .................................................................................... vi 

 

 

Case: 21-55614, 09/09/2022, ID: 12536561, DktEntry: 43, Page 2 of 21



1 

I. INTRODUCTION AND SUMMARY  

Pursuant to Ninth Cir. R. 35-1 and 40-1, Plaintiff-Appellant Anthony 

Johnson (“Johnson”) respectfully petitions this Court for a panel rehearing and for 

rehearing en banc (“Petition”) following its disposition of this appeal on August 

26, 2022 memorandum affirming the district court’s summary dismissal of all 

claims against all Appellees.1  

A panel rehearing or rehearing en banc is necessary because this Court’s 

decision: 1) overlooks or misapprehends material points of fact and law; 2) based 

its decisions on facts or issues not raised by the parties; 3) failed to address or 

resolve substantive legal issues raised and argued in the briefs; 4) involves 

questions of exceptional importance; and 5) results in manifest injustice. The 

decisions in the Memorandum also conflict with existing opinions of the Supreme 

Court and other courts of appeal which substantially affect rules of national 

application in which there is an overriding need for uniformity. 

The panel failed to acknowledge substantial evidence of bias against 

Johnson by district court judge Marilyn L. Huff over seven (7) years. The panel 

failed to address the impropriety of Judge Huff transferring this new case to her 

court without cause, imposing two (2) years of unnecessary delay while ordering 

 
1 A copy is attached as Exhibit A, cited as Johnson v. Altamirano, No. 21-

55614 (9th Cir. Aug. 26, 2022), and hereafter referred to as “Memo”. 
. 
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three (3) sets of briefings on Appellees’ seven (7) motions to dismiss the original 

Complaint, all while instructing Appellees on arguments to raise in further briefing 

and raising numerous sua sponte issues on their behalf that Johnson was given no 

opportunity to dispute.  

It is clear from the Memorandum that the panel had no intention of 

performing an actual review, much less a de novo review of an order dismissing 

claims under FRCP 12(b)(6) as required by law. The panel simply summarized 

Judge Huff’s dismissal of all nine claims amounting to over $5 million, similarly 

ignoring all facts in the Complaint and all questions, issues and arguments in 

Johnson’s opening brief (Dkt. No. 8, “AOB”). The resulting two pages contain so 

little detail that anyone reading them will have no way of discerning what the 

claims were even about.  

The Memo clearly demonstrates the panel’s priority of concealing Judge 

Huff’s bias and abuse over protecting Johnson’s constitutional right to due process. 

As such, Johnson recognizes the futility of asking the panel to rehear the appeal. If 

no issues are resolved by this petition, Johnson will be nonetheless be able to show 

that he made every possible effort to obtain a decision on the dispositive issues 

raised at every stage of the litigation to no avail. This is a necessary to requesting 

certiorari with the Supreme Court to determine whether dismissal of claims under 

Rule 12(b)(6) constitutes a decision on the merits (for the purpose of res judicata) 
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if a plaintiff exhausted every means available to obtain a ruling on relevant issues 

underlying the claims, but such issues remain unresolved.   

II. ISSUES TO BE REVIEWED EN BANC  

Johnson is not trying to “reargue the case” but attempts to obtain a review of 

important issues underlying every claim for the first time. Johnson tried to get the 

panel to address the facts of the Complaint and relevant issues underlying the 

claims by specifically including them in the questions to be resolved on appeal. 

The panel didn’t answer any of the following questions included in Johnson’s 

Opening Brief: 

1. Whether the court erred in referring only to a small claim underlying the 

malicious prosecution action that was first introduced in closing arguments, 

thereby ignoring California’s “severability rule” that allows favorable 

termination to be established according to separate and distinct claims litigated 

on the merits and decided in appellee’s favor.  

2. Whether the district court erred in dismissing the conversion claim as barred 

by res judicata based on a demand for an accounting in an unrelated California 

shareholder derivative lawsuit, and by ignoring facts showing the conversion 

was discovered after the derivative lawsuit was tried.  

3. Whether the court erred in dismissing the indemnification claim and related 

breach of fiduciary duty claim as requiring success of an entire underlying 
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lawsuit rather than any “claims, issues or matters therein” as provided by 

California statues and the corporate bylaws.  

4. Whether the court erred in dismissing the breach of fiduciary duty claim for 

using shareholder profits to defend the company’s own shareholder derivative 

claims as barred by res judicata according to a prior unrelated claim involving 

the use of shareholder profits to defend different third-party claims.  

5. Whether the court erred in dismissing the breach of contract, rescission, and 

contractual interference claims as barred by a prior copyright infringement or 

ownership decision that is not disputed and has no bearing on the claims.  

6. Whether the court erred in dismissing the interference in prospective 

economic advantage claim as too speculative and lacking economic 

relationship, ignoring undisputed facts to the contrary and denying leave to 

amend. 

Additionally, Johnson asked for review of Judge Huff’s orders transferring 

this case to her court, refusing to return the case to the assigned judge, denying 

Johnson’s recusal motion, and refusing to allow another judge to rule on the 

motion.  AOB, pp. 49-56. The panel performed no review and simply stated at the 

end of the Memo that “[w]e reject as meritless Johnson’s contention that the 

district judge was biased against him.” Memo, p. 5.   

Johnson was denied the due process requirements of fairness and 

impartiality, and no reasonable person knowledgeable in the facts of this case 
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would believe Judge Huff to be impartial. Johnson understands that accusing a 

judge of bias invites the wrath of every other judge. But he also knows that any 

judge true to their oath would set aside their personal options and review Judge 

Huff’s actions with as much scrutiny as the dismissal of Johnson’s claims. 

III. ARGUMENT 

Dismissals for failure to state a claim under Rule 12(b)(6) are review de 

novo. Carlin v. DairyAmerica, Inc., 688 F.3d 1117, 1127 (9th Cir. 2012). In 

reviewing a motion to dismiss under Rule 12(b)(6), a court “must accept the 

plaintiffs’ allegations as true and construe them in the light most favorable to 

plaintiffs, and will hold a dismissal inappropriate unless the complaint fails to state 

a claim to relief that is plausible on its face.” Ibid. (quotations and marks omitted.)  

Neither Judge Huff nor the panel acknowledged any facts in the Complaint, and 

the claims were dismissed by reference to case law that has no relevance to this 

case when the facts of the Complaint are applied.  

A. Malicious Prosecution  

Facts overlooked: Appellees brought a “Direct Suit” against Johnson in 

appellee Storix’s name for “unjust enrichment” of $1.25 million, claiming Johnson 

obtained an “unfair head start” by operating a secret competing business. 

Complaint ¶ 24. Johnson lived in Florida, but Appellees claimed in three 

complaints that he lived in California in order to fraudulently establish personal 

jurisdiction. Id. ¶¶ 17, 18, 23. The complaint asserted a single claim that Johnson 
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was unjustly enriched by obtaining an “unfair head start” operating a secret 

competing business—a claim they also knew to be false. Id. ¶ 24. Appellees raised 

a new “loss of employee productivity” claim for $3,739.14 in closing arguments 

that was completely unrelated competition claim. Id. ¶ 39, fn.6. The jury found 

against Appellees on the only claim in the complaint and actually litigated, and the 

court further denied all related demands for injunctive relief. Id. ¶ 26. However, the 

jury found against Johnson on the new claim first raised in closing arguments that 

he had no opportunity to dispute. Id. ¶ 27 & fn. 5. Johnson appealed the “loss of 

employee productivity” claim but not the “unjust enrichment” claim on which he 

prevailed. Id. ¶ 37.  

The Memorandum states only that “Johnson did not prevail in the state court 

action against him [and] he did not prevail on a distinct breach of fiduciary duty 

claim in the underlying litigation.” Memo, p. 2. This directly contradicts the 

undisputed facts of the complaint, all evidence proving there were two separate and 

distinct claims, that Johnson prevailed on the only claim actually alleged in the 

complaint and litigated, and the irrelevant $3,739.14 judgment was on a distinct 

claim added in closing arguments and separately appealed (proving it was a 

separate claim).  

B. Indemnification  

Facts overlooked: Johnson was sued as a Storix director. Complaint ¶¶ 18, 

45. Therefore, indemnification is mandated by California statute for all expenses in 
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connection with “any claim, issue or matter” on which Johnson prevailed. Id. ¶ 30; 

AOB, pp. 13, 32-33. The facts overlooked in the malicious prosecution claim also 

apply. 

The panel dismissed the indemnification claim “because Johnson did not 

prevail in the state court action filed against him.” Memo, p. 2. Indemnification is 

required on success of any claim, issue or matter—not every claim, issue and 

matter. Johnson pled and proved that he prevailed on a $1.2 million claim of unjust 

enrichment. Even if the panel doesn’t consider this a separate claim, it certainly 

constitutes a separate issue and matter than the $3,739.14 claim of “loss of 

employee productivity.” In fact, Johnson eventually prevailed on every claim, issue 

and matter but for the $3,739.14 claim first introduced in closing arguments. The 

Memo cites no case law that has any relevance to this claim. Memo, p. 2; See 

AOB, p. 33, ARB, p. 35. Any finding that Johnson is entitled to no indemnification 

after successfully defending a $1.2 million claim for three years is clearly 

erroneous and manifestly unjust.  

C. Conversion  

Facts overlooked: Appellees concealed their conversion of $475,000 of 

Johnson’s earnings until late 2018. Complaint ¶¶ 30, 51. The shareholder 

derivative lawsuit was tried in April 2018. Id. ¶ 28.  

Appellees don’t dispute that they stole Johnson’s money. The panel found 

only that the conversion claim was barred by res judicata because it “[was] raised, 
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or could have been raised, in a prior state court derivative action.” Memo, p. 2. 

This cannot be true because conversion was not discovered until after the 

derivative action was tried. Also, the derivative action was for Storix’s claims, not 

Johnson’s. Even if Johnson had known of the conversion earlier, the shareholder 

derivate suit was for Storix’s claims, not Johnsons, and therefore could not include 

direct claims for Johnson’s personal damages.  

D. Breach of Contract and Rescission 

The panel found these claims were both “barred by claim preclusion because 

these claims arise out of the same nucleus of operative fact as Johnson’s claims in 

his prior federal copyright action[.]” Memo, p. 2. Res judicata has proven to be 

Judge Huff’s default sua sponte argument each time she cannot find another reason 

to dismiss a claim. She and the Appellees ignored Johnson’s insistence that the 

claims were never brought before, and his repeated requests that they provide 

reference to facts of the Complaint or any identical facts or findings in any prior 

lawsuit. There was no same “nucleus of facts” in the two lawsuits, and Judge 

Huff’s orders and the Memorandum simply state without any reference that there 

was a prior claim. A proper de novo review requires an actual reference to a prior 

claim. 

The panel also ignored that contract and recission claims cannot be 

dismissed for the same reason since rescission is an alternative to breach of 

contract. “Storix cannot refuse to perform its obligation to compensate Johnson 
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and retain the property and unjust enrichment obtained under the contract at 

Johnson’s continued expense.” AOB, p. 43. Dismissing both claims is against clear 

law and results in manifest injustice.  

E. Intentional Interference with Contractual Relations 

“The district court properly dismissed Johnson’s claim for intentional 

interference with contractual relations as barred by issue preclusion because the 

issues relating to Johnson’s transfer of copyrights were actually litigated and 

decided in Johnson’s prior federal copyright action.” Memo, p. 3. There are no 

relevant facts in the Complaint because there were no identical claims or issues in 

the copyright action.  

The 2014 copyright case had nothing to do with interference in a contract. 

Rather, this claim depends on Judge Huff’s copyright ruling—and she dismissed 

the claim by asserting a sue sponte argument contrary to her own ruling in the prior 

copyright case. See AOB, pp. 38-40. Again, the panel restated Judge Huff’s default 

sue sponte ground for dismissing any claim, and not a de novo review. Appellees 

don’t even dispute that the company owes Johnson $2.75 million under the 

contract.  

F. Intentional Interference with Prospective Economic Advantage 

Facts overlooked: A competitor (Veeam) offered to buy Johnson’s shares in 

Storix for $2 million. Complaint ¶ 25; AOB, p. 48. Appellees extorted Johnson 

with the threat of continuing litigation and interference in the Veeam deal if he did 
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not agree to their personal monetary demands. Id. ¶¶ 25, 56. Their acts caused 

Veeam to withdraw its offer. Ibid.   

Here, the panel dismissed the claim by stating only that “Johnson failed to 

allege facts sufficient to state a claim.” Memo, p. 3. Yet it also found without 

explanation that “leave to amend would have been futile.” Id., p. 4.  As argued in 

the district court and on appeal, Johnson stated facts pertaining to each element of 

an interference in prospective economic advantage claim, and he could have easily 

provided more. Judge Huff ignored the facts of the Complaint and Johnson’s 

argument, and the panel repeated her generic ruling rather than perform a de novo 

review.   

G. Breach of Fiduciary Duty: Misuse of Johnson’s Company Earnings 

Facts overlooked: Appellees (including the attorneys for Storix) took 

Johnson’s company earnings to defend against Storix’s own derivative claims. 

Complaint ¶¶ 20-21. Appellees used Johnson’s earnings to file a fraudulent lawsuit 

against him, and then used the existence of the lawsuit to prevent him from 

obtaining any company records of the transactions. Id. ¶¶ 23-24, 30. Appellees 

used Johnson’s own earnings to defend the other appellees against Johnson’s 

personal claims. Id. ¶ 26. Other facts are too numerous to repeat.  

This is the real reason Judge Huff had this case reassigned to her court. The 

claim involves the same attorneys whose litigation misconduct and conflict of 

interest Judge Huff refused to acknowledge throughout the copyright litigation. 
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AOB, p. 54. Allowing this claim to proceed would expose her extraordinary bias 

throughout the copyright case as well.  

Here, the panel similarly refuses to acknowledge any facts, referring to the 

claim only as “misuse of corporate funds.” Memo. p. 4. Again, Judge Huff used res 

judicata to dismiss the claim by saying that Johnson “raised, or could have raised” 

the claim in the derivative suit, which the panel simply repeated. Id. Still, no 

reference to any facts in this or any other lawsuit was provided. The panel didn’t 

address Johnson argument that he couldn’t sue Appellees in the derivative suit for 

using his money to defend the derivative suit or any other acts that occurred after 

the derivative suit was filed.  

H. Breach of Fiduciary Duty for Failure to Provide Indemnification 

The panel repeats Judge Huff’s argument that the claim must be dismissed 

because “as explained above, Johnson was not entitled to indemnification.” As 

explained above, he clearly is.  

IV. CONCLUSION 

For all the reasons above, this petition for rehearing or rehearing en banc 

should be granted.  

 
Dated:  September 9, 2022 Respectfully submitted, 

By:    s/Anthony Johnson                    _ 
Anthony Johnson 
Pro Se Appellant 
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No. 21-55614  

  

D.C. No. 3:19-cv-01185-H-BLM  

  

  

MEMORANDUM*  

 

Appeal from the United States District Court 

for the Southern District of California 

Marilyn L. Huff, District Judge, Presiding 

 

Submitted August 17, 2022** 

 

Before:   S.R. THOMAS, PAEZ, and LEE, Circuit Judges. 

 

Anthony J. Johnson appeals pro se from the district court’s judgment 

dismissing his diversity action alleging state law claims.  We have jurisdiction 

 

  *  This disposition is not appropriate for publication and is not precedent 

except as provided by Ninth Circuit Rule 36-3. 

  

  **  The panel unanimously concludes this case is suitable for decision 

without oral argument.  See Fed. R. App. P. 34(a)(2). 

FILED 

 
AUG 26 2022 

 
MOLLY C. DWYER, CLERK 

U.S. COURT OF APPEALS 
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under 28 U.S.C. § 1291.  We review de novo a dismissal under Federal Rule of 

Civil Procedure 12(b)(6).  Puri v. Khalsa, 844 F.3d 1152, 1157 (9th Cir. 2017).  

We affirm. 

The district court properly dismissed Johnson’s claims for malicious 

prosecution and indemnification because Johnson did not prevail in the state court 

action filed against him.  See Lane v. Bell, 228 Cal. Rptr. 3d 605, 606 (Ct. App. 

2018) (setting forth elements of a malicious prosecution claim under California 

law, including that “the underlying action was terminated on the merits in favor of 

the defendant”); Dalany v. Am. Pac. Holding Corp., 50 Cal. Rptr. 2d 13, 17 (Ct. 

App. 1996) (applying favorable termination requirement to claim for 

indemnification under Corporations Code § 317(d)).  Contrary to Johnson’s 

contention, he did not prevail on a distinct breach of fiduciary duty claim in the 

underlying litigation. 

The district court properly dismissed Johnson’s claims for breach of contract 

and rescission as barred by claim preclusion because these claims arise out of the 

same nucleus of operative fact as Johnson’s claims in his prior federal copyright 

action against the same parties or their privies that resulted in a final judgment on 

the merits.  See Taylor v. Sturgell, 553 U.S. 880, 891 (2008) (“The preclusive 

effect of a federal-court judgment is determined by federal common law.”); Mpoyo 

v. Litton Electro-Optical Sys., 430 F.3d 985, 987-88 (9th Cir. 2005) (setting forth 
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elements of res judicata and explaining this court’s transaction test used to 

determine whether two suits share a common nucleus of operative fact). 

The district court properly dismissed Johnson’s claim for intentional 

interference with contractual relations as barred by issue preclusion because the 

issues relating to Johnson’s transfer of copyrights were actually litigated and 

decided in Johnson’s prior federal copyright action.  See Taylor, 553 U.S. at 892 

(issue preclusion bars “successive litigation of an issue of fact or law actually 

litigated and resolved in a valid court determination essential to the prior judgment, 

even if the issue recurs in the context of a different claim” (citation and internal 

quotation marks omitted)); Paulo v. Holder, 669 F.3d 911, 917 (9th Cir. 2011) 

(requirements for federal issue preclusion); Quelimane Co. v. Stewart Title Guar. 

Co., 960 P.2d 513, 530 (Cal. 1998) (claim for intentional interference with 

contractual relations requires a valid contract between plaintiff and a third party). 

The district court properly dismissed Johnson’s claim for intentional 

interference with prospective economic advantage because Johnson failed to allege 

facts sufficient to state a claim.  See Roy Allan Slurry Seal, Inc. v. Am. Asphalt 

South, Inc., 388 P.3d 800, 803 (Cal. 2017) (setting forth elements of an intentional 

interference with prospective economic advantage claim, including “the existence, 

between the plaintiff and some third party, of an economic relationship that 

contains the probability of future economic benefit to the plaintiff”).  The district 
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court did not abuse its discretion in denying Johnson leave to amend this claim 

because amendment would have been futile.  See Cervantes v. Countrywide Home 

Loans, Inc., 656 F.3d 1034, 1041 (9th Cir. 2011) (setting forth standard of review 

and stating that leave to amend may be denied where amendment would be futile). 

The district court properly dismissed Johnson’s claims for breach of 

fiduciary duty concerning misuse of corporate funds, and conversion, as barred by 

claim preclusion because the claims were raised, or could have been raised, in a 

prior state court derivative action that involved the same primary rights and parties, 

or their privies, and resulted in a final judgment on the merits.  See Robi v. Five 

Platters, Inc., 838 F.2d 318, 323 (9th Cir. 1988) (“California law [] determine[s] 

the res judicata effect of a California judgment.”); Boeken v. Philip Morris USA, 

Inc., 230 P.3d 342, 348 (Cal. 2010) (setting forth elements of claim preclusion 

under California law and explaining California’s primary rights doctrine); Fed’n of 

Hillside & Canyon Ass’ns v. City of Los Angeles, 24 Cal. Rptr. 3d 543, 557 (Ct. 

App. 2004) (claim preclusion “bars the litigation not only of issues that were 

actually litigated but also issues that could have been litigated”).  To the extent 

Johnson’s claim for breach of fiduciary duty concerned indemnification, the 

district court properly dismissed the claim because, as explained above, Johnson 

was not entitled to indemnification. 

We do not consider matters not specifically and distinctly raised and argued 

Case: 21-55614, 08/26/2022, ID: 12527004, DktEntry: 42-1, Page 4 of 5Case: 21-55614, 09/09/2022, ID: 12536561, DktEntry: 43, Page 20 of 21



  5 21-55614  

in the opening brief, or arguments and allegations raised for the first time on 

appeal.  See Padgett v. Wright, 587 F.3d 983, 985 n.2 (9th Cir. 2009). 

We reject as meritless Johnson’s contention that the district judge was biased 

against him. 

 All pending motions are denied. 

 AFFIRMED. 
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