
2 

3 

4 

5 

1 
	

Michael P. McCloskey, Esq. (SBN 106051) 
David J. Aveni, Esq. (SBN 251197) 
WILSON, ELSER, MOSKOWITZ, 

EDELMAN & DICKER LLP 
655 West Broadway, Suite 900 
San Diego, CA 92101-8484 
Tel: 	619.321.6200 
Fax: 619.321.6201 
Email: michael.mccloskey@wilsonelser.com  

david.aveni@wilsonelser.corn 
6 

8 

7 
	

Attorneys for Defendants 
DAVID HUFFMAN, RICHARD TURNER, MANUEL ALTAMIRANO, 
DAVID KINNEY, and DAVID SMILJKOVICH 

9 
SUPERIOR COURT OF CALIFORNIA 

10 
COUNTY OF SAN DIEGO — CENTRAL DIVISION 

11 

13 

15 

ANTHONY JOHNSON and ROBIN SASSI, ) 
12 
	

derivatively on behalf of STORIX, INC., a 	) 
California corporation, 	 ) 

) 
Plaintiffs, 	 ) 

) 
vs. 	 ) 

) 
DAVID HUFFMAN, an individual, RICHARD ) 
TURNER, an individual, MANUEL 	) 
ALTAMIRANO, an individual, DAVID 	) 
KINNEY, an individual, DAVID 	 ) 
SMILJKOVICH, an individual and DOES 1-20, ) 

) 
Defendants. 	 ) 

) 
) 
) 

	 ) 

Case No.: 37-2015-00034545-CU-BT-CTL 

REPLY IN SUPPORT OF DEFENDANTS' 
DEMURRER TO FIRST AMENDED 
COMPLAINT 

[IMAGED FILE] 

Judge: 
	Hon. Joel R. Wohlfeil 

Dept. 	C-73 
Action Filed: October 13, 2015 
Trial Date: 
	

Not Set 

Date: 
	

July 29, 2016 
Time: 
	

9:00 a.m. 
Department: C-73 

14 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

REPLY IN SUPPORT OF DEMURRER 
1815260v.1 



Defendants David Huffman, Richard Turner, Manuel Altamirano, David Kinney, and David 

Smiljkovich (collectively, "Defendants") hereby submit their reply in support of their demurrer to 

the First Amended Complaint, and in support thereof state as follows: 

I. 	DISCUSSION 

A. 	Defendants Are Entitled To Assert The Defense That Plaintiffs Failed 

Adequately To Allege Demand Futility 

Plaintiffs argue, without a single case citation, that Defendants are not entitled to assert as a 

defense that Plaintiffs failed adequately to allege demand futility. Plaintiffs claim the only party 

that can raise that defense is the corporation itself.1  (Opposition at 4-5.) 

As suggested by Plaintiffs' lack of any meaningful citation to legal authority, that argument 

does not withstand any scrutiny. There is nothing in California Corporations Code section 800(b) 

that says, or even suggests, that only the corporation itself can challenge the derivative plaintiff's 

failure to satisfy the demand requirement. See Cal. Corp. Code § 800(b). Moreover, the demand 

requirement has never been applied in that manner. Defendants routinely assert as a defense to a 

derivative suit the plaintiff's failure to satisfy the demand requirement, and that defense is regularly 

sustained by the courts. See, e.g., Shields v. Singleton, 15 Cal. App. 4th  1611, 1614-15, 1622 (1993) 

(affirming trial court order sustaining demurrer of the individual officer and director defendants 

based on the plaintiff's failure adequately to allege demand futility). 

It is proper for defendants in a derivative suit to assert that the plaintiffs lack standing to 

pursue their claims because they failed to satisfy the requirements of Corporations Code section 

800(b). Plaintiffs' unsupported argument to the contrary would re-write the well-established law 

governing derivative suits, under which defendants may raise this defense. Plaintiffs' arguments 

must be rejected. 

/1/ 

Plaintiffs also argue in their Opposition to Storix's separate demurrer that Storix cannot raise that defense 
either. (Opposition to Storix Demurrer at 1.) In other words, Plaintiffs believe that regardless of whether they satisfied 
the demand/demand futility requirement in California Corporations Code section 800(b), which is necessary for 
Plaintiffs to have standing to bring their claim, there is no party that can raise that issue as a defense. Plaintiffs' 
argument effectively would eliminate the demand requirement from the Corporations Code. 
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B. 	Plaintiffs Must Allege Demand Futility Director-by-Director And Transaction- 

By-Transaction. 

Next Plaintiffs argue Defendants attempt to mislead the court by suggesting demand futility 

must be shown not only director-by-director, but also transaction-by-transaction. Plaintiffs point to 

the two cases Defendants cited in their demurrer regarding the transaction-by-transaction 

requirement, and boldly assert that "[i]n neither case did the Court impose such a director-by-

director transaction-by-transaction requirement." (Opposition at 5.) 

It is difficult to see how Plaintiffs could make such an assertion. The cases state this point 

plainly. For example, in Khanna v. McMinn, 2006 WL 1388744 (Del. Ch. May 9, 2006), the court 

said an analysis of demand futility "is fact-intensive and proceeds director-by-director and 

transaction-by-transaction." Id. at *14. Moreover, contrary to Plaintiffs' argument, the court then 

subsequently applied precisely that analysis, analyzing the allegations as to each director and 

transaction. The court stated, "the Court now begins a director-by-director (and, as necessary, 

transaction-by-transaction) inquiry into the specific, substantive allegations of the Amended 

Complaint relevant to demand excusal.") Id. at *16. 

The other case Defendants cited similarly states that demand futility must be established as 

to each separate issue challenged in the complaint. In that case, MCG Capital Corp. v. Maginn, 

2010 WL 1782271 (Del. Ch. May 5, 2010), the court stated: "Demand futility must be determined 

on a claim-by-claim basis. Just because demand is futile with respect to one of the board's 

challenged actions does not mean it is futile with respect to other challenged actions." Id. at *18. 

Plaintiffs' claim that these cases do not require demand futility to be established as to each separate 

challenged action is wrong. 

Moreover, not only the relevant legal authority, but also common sense dictates the analysis 

regarding demand futility must be made on a transaction-by-transaction basis. The demand 

requirement is founded on the principal that it is the board of directors, not the shareholders, that 

has the authority to manage corporate affairs — including litigation. See Finley v. Superior Court, 

80 Cal. App. 4th  1152, 1163 (2000) (acknowledging "the fundamental principle that those best 

suited to make decisions for a corporation — including the decision to file suit on its behalf — are its 
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directors, not its stockholders or the courts.") As such, the demand requirement is designed to give 

the board the opportunity to determine, before the plaintiff files suit, whether litigating a claim is in 

the best interest of the corporation. Because the board of directors has the authority to make that 

determination as to each and every transaction the plaintiff intends to challenge on the corporation's 

behalf, a plaintiff necessarily must show he or she either made a demand, or that demand was futile 

as to each such transaction. 

Plaintiffs' argument, that the demand requirement need not be shown for every challenged 

transaction, effectively would wipe out the demand requirement altogether. Plaintiffs basically 

argue if they can show demand futility on even a single transaction or issue, then they can toss into 

their complaint any other transaction or issue they want to challenge as well, without having to 

show demand would be futile as to that transaction or issue. That would allow plaintiffs to 

circumvent the demand requirement as to the vast majority of the issues in their complaint. It 

would rob the board of directors of their authority to determine whether pursuing a claim as to each 

particular transaction or issue is in the best interest of the corporation. 

Tellingly, Plaintiffs again fail to cite even a single legal authority in support of their 

argument. (Opposition at 5.) That is because their argument is contrary to established law 

regarding the demand requirement. Plaintiffs' argument should be rejected. 

C. 	Plaintiffs Have Failed to Allege Demand Futility With Particularity On A 

Director-by-Director And Transaction-By-Transaction Basis. 

Plaintiffs next assert they sufficiently alleged demand futility on a director-by-director basis.  

However, Plaintiffs do not make any actual argument (never mind citation to legal authority) as 

required. See Cal. Rules of Court 3.1113(b). Instead, Plaintiffs simply include a chart in their 

Opposition that points to around sixty full, separate paragraphs of the First Amended Complaint 

("FAC"). (Opposition at 6.) Plaintiffs contend in an utterly conclusory manner, without any 

explanation or argument, that these paragraphs show each director is not disinterested. (See id.) 

Spewing citations to a sizeable percentage of Plaintiffs' lengthy FAC does not meet Plaintiffs' 

obligation to show why the FAC alleges with particularity, as to each challenged transaction, why 

each director is not disinterested. 
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Moreover, Plaintiffs are wrong that these paragraphs sufficiently allege demand futility. 

Again, to show demand futility, Plaintiffs must allege particular facts as to each director to show 

why they could not fairly evaluate each separate allegation of misconduct. In Defendants' 

Memorandum of Points and Authorities in support of their Demurrer, Defendants pointed as an 

example to Plaintiffs' allegation of corporate waste related to the hiring of defendant Smiljkovich as 

Chief Financial Officer. (FAC ¶ 155; Defendants' Memo of Points and Authorities in support of 

Demurrer to First Amended Complaint, at 8-9.) The FAC alleges Smiljkovich was hired because he 

was a friend of Huffman. (FAC ¶ 155.) To establish demand futility related to this claim, Plaintiffs 

were required to allege particular facts showing why demand would be futile as to each of the other 

directors regarding this particular issue. The FAC fails to do so. Plaintiffs' Opposition is 

completely silent in response to this example — there is no argument from Plaintiffs as to why the 

FAC sufficiently alleges demand futility related to Smiljkovich's hiring. Because Plaintiffs have 

not shown demand futility on a director-by-director basis as to each separate transaction challenged 

in the Complaint, Defendants' demurrer should be sustained. 

D. 	Plaintiffs Acknowledge None Of The Allegations In The Demand Futility 

Section Of The FAC Are Sufficient By Themselves To Excuse Demand. 

In the demurrer, Defendants went allegation-by-allegation through the section of the FAC 

dedicated to alleging demand futility, to show why each of the six separate allegations included in 

that FAC section is insufficient to satisfy the demand requirement. (Defendants' Memorandum of 

Points and Authorities in Support of Demurrer, at 4-9.) In their Opposition, rather than counter any 

of these arguments, Plaintiffs simply acknowledge none of the six allegations excuse demand.2  

2 	Plaintiffs do attempt to respond to one argument Defendants raised in the demurrer. In the demurrer, 
Defendants discussed the deficiency of Plaintiffs' allegation that demand is excused because of some alleged "urgency 
and necessity" of filing suit without delay. (Defendants' Memorandum of Points and Authorities in Support of 
Demurrer, at 5-6.) In a footnote, Defendants pointed out that Plaintiffs did not seek any emergency injunctive relief 
within 90 days of filing suit (or at any other time), and that this fact further demonstrated the deficiency in Plaintiffs' 
allegation that some unnamed urgency justified Plaintiffs filing suit without waiting to make a demand on the board. 
(Defendants' Memorandum of Points and Authorities in Support of Demurrer, at 6 n.3.) In their Opposition, Plaintiffs 
respond that they did seek such emergency relief. Plaintiffs allege that on December 9, 2015, they filed a motion for 
injunctive relief in this action. Plaintiffs are absolutely incorrect. As the Register of Actions reveals, no such motion 
was ever filed. In fact, the only motion filed in this matter around that time period was Defendants' own motion for an 
order requiring Plaintiffs to file an undertaking. Plaintiffs did not file any motion for injunctive relief, nor was any such 
motion ever briefed and argued in this matter. 
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Plaintiffs state, without further elaboration, as follows: "None of the [six] facts were intended, by 

themselves, to excuse making a demand on the Board. These are undisputed3  and they support 

Plaintiffs' contention that the majority of the Board, consisting of the Defendants, could not 

reasonably be expected to fairly evaluate such a demand." (Opposition at 6-7.) 

If none of these facts are sufficient to excuse demand, as Plaintiffs now admit, then it is 

unclear on what basis Plaintiffs contend demand was excused. In any event, because of Plaintiffs' 

admission, none of those allegations can be the basis for satisfying the demand requirement. 

E. 	Plaintiffs Cannot Adequately Represent The Interests Of Storix. 

Plaintiffs next challenge Defendants' argument that Plaintiffs cannot adequately represent 

the interests of Storix. Plaintiffs assert that this defense can only be raised by the corporation itself, 

and that Defendants therefore cannot raise it on their own behalf. (Opposition at 7.) Once again, 

Plaintiffs fail to cite any legal authority for this argument, and it therefore should be disregarded. 

In any event, there is no basis for Plaintiffs' stance. The requirement that a derivative 

plaintiff fairly and adequately represent the corporation and its other shareholders is necessary for a 

derivative plaintiff to have standing to bring the suit. The requirement stems from Rule 23.1 of the 

Federal Rules of Civil Procedure, which expressly sets out this requirement. See Fed. R. Civ. P. 

23.1(a). The California Supreme Court subsequently has confunied the requirement also applies to 

derivative plaintiffs under California law. See Grosset v. Wenaas, 42 Cal. 4th  1100, 1115 n.10 

(2008). 

There is no reason why Defendants are prevented from challenging Plaintiffs' standing to 

bring their derivative suit. Nor do Grosset or Rule 23.1 suggest such a limitation on the rule. See 

Grosset, 42 Cal. 4th  at 1115, n.10; Fed. R. Civ. P. 23.1(a). Defendants are entitled to challenge 

Plaintiffs' standing to bring this suit against them. 

Plaintiffs also argue that their involvement in other litigation against Storix does not prevent 

them from representing Storix as derivative plaintiffs here. (Opposition at 8.) However, this Court 

3 	Plaintiffs' assertion that none of these "facts" are disputed is blatantly untrue. (Opposition at 6.) The "facts" 
Plaintiffs assert include allegations such as that Defendants "illegally" increased the number of board seats, and that 
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has already rejected that argument in ruling on the prior demurrer of Storix and Defendants. The 

Court properly held, "Plaintiff who is in litigation against a corporation has a direct conflict of 

interest that disqualifies him from bringing derivative claims on the same corporation's behalf." 

(Order on Demurrer of Defendants and Storix, at 1.) Plaintiffs' argument thus should be rejected. 

Defendants also join in and incorporate by reference the argument by Storix Inc. in its reply 

brief regarding Plaintiffs' inadequacy to represent the interests of Storix, filed concurrently. 

F. 	Plaintiffs' Request That The Court Release Johnson's Undertaking And 

Require Defendants To Post An Undertaking Is Not Properly Before The 

Court, And Should Be Denied. 

In the last two sentences of Plaintiffs' "Conclusion" section of their brief, Plaintiff Johnson 

requests the Court order his $50,000 bond be released to him and asks that each Defendant be 

required to post a bond themselves. (Opposition at 9.) This request is improper for several reasons,  

and should be denied. 

First, this issue is not properly before the Court. Johnson's request has nothing to do with 

Johnson's Opposition to Defendants' demurrer to the FAC. The demurrer, and the issues relevant 

to it, are the only issues pending before the Court. Johnson cannot simply raise his own mini-

motion on an unrelated issue by tossing it into the Conclusion section of his brief. 

Second, Johnson's request is not supported by ant legal argument or citation to any 

appropriate authority to explain why his requested relief is appropriate. Johnson simply claims 

without explanation that his bond should be released, and that Defendants should be required for 

some unexplained reason to post their own undertaking. Thus, even if this issue somehow were 

properly before the Court, Johnson has not provided any basis on which his request could be 

granted. 

Third, there is no legal basis for Johnson to demand return of his bond, nor is there any basis 

to require Defendants to post a similar bond. Johnson filed the $50,000 bond in response to a 

motion Defendants filed under California Corporations Code section 800(c). Under that section, a 

Defendants "attempted to conceal and suppress evidence of illegal and wrongful conduct." (Opposition at 6.) Needless 
to say, Defendants emphatically deny these "facts" and the allegations thus are highly contested. 
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defendant in a derivative suit may bring a motion requiring the plaintiff to file an undertaking when 

there is "no reasonable probability the prosecution of the cause of action alleged in the complaint 

will benefit the corporation or its shareholders." Cal. Corp. Code § 800(c). Rather than contest this 

motion, Plaintiff Johnson chose simply to file the requested $50,000 bond, thereby foregoing his 

right to a hearing on Defendants' motion. See Cal. Corp. Code § 800(e) (stating that a derivative 

plaintiff may file the requested $50,000 undertaking in lieu of contesting defendants' bond motion). 

Once Johnson filed the bond, Defendants withdrew their bond motion, as required. 

Having waived his right to contest Defendants' bond motion, Johnson has no right simply to 

request his undertaking released back to him now. Nor does Johnson cite any legal basis for such 

relief. (Opposition at 9.) Similarly, there is no basis for Johnson to request Defendants to file their 

own $50,000 undertaking. The bond requirement set out in Corporations Code section 800(c) is 

designed as a safeguard against unmeritorious derivative claims. Its purpose is to help cover the 

costs and attorneys' fees of the corporation and defendants if they prevail in the suit. See Cal. Corp. 

Code § 800(d). There is no similar bond requirement for defendants in a derivative proceeding, nor 

does Johnson cite any legal authority supporting his request to have Defendants file an undertaking. 

Johnson's request therefore should be rejected. 

II. CONCLUSION  

Plaintiffs lack standing to bring their claims, as they have failed yet again adequately to 

plead demand futility. Moreover, Plaintiffs cannot adequately represent Storix derivatively. For 

these reasons, Defendants' demurrer to the FAC should be sustained without leave to amend. 

Dated: July 22, 2016 WILSON, ELSER, MOSKOWITZ, 
EDELMAN & DICKER LLP 

By: 	 
Michael P. McC 
David J. Aveni, 
Attorneys for Defendants 
DAVID HUFFMAN, RICHARD TURNER, 
MANUEL ALTAMIRANO, 
DAVID KINNEY, and DAVID SMILJKOVICH 
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Anthony Johnson, et al. vs. David Huffman , et al, 
San Diego Superior Court Case No. 37-2015-00034545-CU-BT-CTL 

PROOF OF SERVICE  
[CCP 1013A (3) and 2015.5] 

I, the undersigned, am employed in the county of San Diego, State of California. I am over 
the age of 18 and not a party to the within action; my business address is 655 West Broadway, Suite 
900, San Diego, California, 92101. 

On July 22, 2016, I caused to be served the following document(s) described as follows: 

REPLY IN SUPPORT OF DEFENDANTS' DEMURRER TO FIRST AMENDED 
COMPLAINT 

on the parties in this action by placing a true copy in a sealed envelope addressed as follows: 

SEE ATTACHED SERVICE LIST 

O PERSONAL SERVICE - I served the documents by placing them in an envelope or 
package addressed to the persons at the addresses listed below, and providing them to a 
professional messenger service for service. (A confirmation by the messenger will be 
provided to our office after the documents have been delivered.) 

❑ BY MAIL - As follows: I am "readily familiar" with the firm's practice of collection and 
processing correspondence for mailing. Under that practice it would be deposited with the 
U.S. Postal Service on that same day with postage thereon fully prepaid at San Diego, 
California in the ordinary course of business. The envelope was sealed and placed for 
collection and mailing on this date following our ordinary practices. I am aware that on 
motion of the party served, service is presumed invalid if postal cancellation date or postage 
meter date is more than one day after date of deposit for mailing in affidavit. 

OVERNIGHT MAIL - As follows: I am "readily familiar" with the firm's practice of 
processing correspondence for mailing overnight via Federal Express. Under that practice it 
would be deposited in a Federal Express drop box, indicating overnight delivery, with 
delivery fees provided for, on that same day, at San Diego, California. 

O BY FAX - As follows: I personally sent to the addressee's telecopier number a true copy of 
the above-described documents. Thereafter I sent a true copy in a sealed envelope 
addressed and mailed as indicated above. 

O BY E-MAIL OR ELECTRONIC TRANSMISSION - Based on a court order or an 
agreement of the parties to accept service by e-mail or electronic transmission, I caused the 
documents to be sent to the persons at the e-mail addresses listed below. I did not receive, 
within a reasonable time after the transmission, any electronic message or other indication 
that the transmission was unsuccessful. 

Executed on July 22, 2016 at San Diego, California. I declare under penalty of perjury 
under the laws of the State of California, that the above is true and correct. 

AngelaTlialistreri 
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Anthony Johnson, et al. vs. David Huffman , et al, 
San Diego Superior Court Case No. 37-2015-00034545-CU-BT-CTL 

PROOF OF SERVICE  
[CCP 1013A (3) and 2015.5] 

SERVICE LIST 

Attorneys for Plaintiffs, Anthony Johnson 
and Robin Sassi 

Edwin N. Schwartz, Esq. 
Law Office of Edwin Neal Schwartz 
600 West Broadway, Suite 700 
San Diego, CA 92101 
Tel: (619) 289-8887 
Email: eschwartz@edwinlegal.com  

Attorneys for Storix, Inc. 

Paul A. Tyrell, Esq. 
Procopio, Cory, Hargreaves & Savitch LLP 
525 B Street, Suite 2200 
San Diego, California 92101 
Tel.: (619) 515-3237 
Fax: (619) 744-5411 
Email: paul.tyrell@procopio.com  
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