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CORPORATE DISCLOSURE STATEMENT 

Storix, Inc. has no parent corporation. There is no publicly held company 

that owns 10% or more of Storix, Inc.’s stock. 
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INTRODUCTION 

This appeal follows trial of a copyright infringement and declaratory relief 

action between closely-related parties.  Appellee Storix, Inc. (“Storix”) is a 

business devoted to the development and sale of one particular software product, 

known as “SBAdmin,” which streamlines the backup and recovery of computers in 

the event of potentially disruptive occurrences.  Appellant Anthony Johnson 

(“Johnson”) is Storix’s founder and largest shareholder. 

Johnson quit working at Storix in 2014.  Then, based on a 1999 copyright 

registered in the name of Storix’s predecessor sole proprietorship, Johnson for the 

first time claimed ownership of copyrights to SBAdmin and claimed Storix had no 

right to sell the software that is the core of its business. 

Since then Johnson has continued to wage war against Storix and its 

management, suing for copyright infringement, filing claims against Storix’s 

management and shareholders in three state court actions1, telling management to 

“get the [expletive] out” and threatening them with the loss of their homes while 

simultaneously trying to undermine the company by telling customers to stop 

paying.  Indeed, the district court found Johnson’s motivation in filing suit was not 

simply to win damages for alleged copyright infringement, but instead to “wrest 

                                           
1 Storix, Inc. v. Anthony Johnson, et al. (No. 37-2015-00028262-CU-BT-CTL); 
Johnson, et al. v. Huffman, et al. (No. 37-2015-00034545-CU-BT-CTL); Johnson 
v. Huffman, et al., Case No. 37-2016-00030822-CU-MC-CTL.  
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control of the company from its majority shareholders and to force the company to 

‘close its doors.’”  

This case was tried to a jury in December 2015.  The evidence at trial 

strongly contradicted Johnson’s claim of copyright ownership and established 

Johnson had transferred copyright ownership to Storix in 2003 when he 

incorporated the business and transferred “all assets” of the sole proprietorship to 

Storix.  The transfer was memorialized in a writing he personally prepared and 

signed.   

Johnson contended at trial that “all assets” should be interpreted to exclude 

the SBAdmin copyrights, but evidence of his own words and actions made it clear 

that “all assets” included copyrights.  Starting in 2003, with Johnson as President 

and sole shareholder, Storix presented the SBAdmin software to the world as 

“Copyright © Storix, Inc.”  Johnson repeatedly represented to others that Storix 

owned the copyrights.  Johnson never told anyone at Storix he claimed to own the 

copyrights.  Just days before quitting, Johnson was still personally adding/updating 

the notation “Copyright © Storix, Inc.” within the software.  

After a five-day trial, the verdict was in Storix’s favor on all causes of 

action.  The jury found against Johnson on his infringement claim, found that 

Storix owns all copyrights to SBAdmin and found Johnson’s allegations of 

ownership and infringement were barred by the statute of limitations.  The jury 
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also rejected Johnson’s argument that he was not an employee of Storix, which 

formed the basis of his claim to own derivative works created after Storix was 

incorporated, and found Storix owned all such copyrights under the work for hire 

doctrine.  Post-trial, the district court awarded Storix $555,118.64 in costs and 

attorneys’ fees.  

Johnson’s appeal attempts to challenge the district court’s denial of 

summary judgment, seeks a new trial, and claims the district court’s award of 

attorneys’ fees was an abuse of discretion.  As addressed below, Johnson is not 

entitled to the relief he seeks based on multiple procedural and substantive 

grounds.  It is therefore requested that the judgment be affirmed. 

STATEMENT OF ISSUES 

(1) Whether an order denying summary judgment is appealable following 

a jury trial? 

(2) Whether the jury permissibly resolved the issue of intent given 

Johnson claimed he subjectively intended to exclude SBAdmin copyrights from his 

memorialization of a transfer of “all assets”? 

(3) Whether the jury was properly instructed it could consider extrinsic 

evidence in determining Johnson’s intent? 

(4) Whether Johnson’s waived challenge of a jury instruction by failing to 

object to it? 
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(5) Whether the judgment should be affirmed because the jury found 

Johnson’s claims to be time-barred. 

(6) Whether the judgment should be affirmed based on the jury’s finding 

of work for hire? 

(7) Whether the district court was within its discretion in awarding 

attorney fees based on a balancing of all factors, including Johnson’s motivation 

and ill-will towards Storix, even if Johnson was able to overcome summary 

judgment? 

STATEMENT OF THE CASE 

I. FACTUAL BACKGROUND 

A. The Storix-Johnson History. 

In 1999, while a sole proprietor dba “Storix Software,” Johnson obtained a 

copyright for the original version of SBAdmin, Version 1.3, in both his name and 

the name of the business, “Storix Software.” [1SER-Tab-2; 6ER1154-1155 

(“Anthony Johnson dba Storix Software”).]  The business continued as a sole 

proprietorship until 2003 when Storix was incorporated. [1SER-Tab-6; 6ER1168-

1169.] 

Johnson received 100% of Storix’s shares and transferred all assets of the 

sole proprietorship to the corporation.  The business before and after incorporation 
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was identical. [1SER-Tab-7; 6ER1125-1126, 1174-1175; 1191:2-5, 1198:7-12.]  

The transition was seamless; the sole proprietorship ceased doing business and its 

fictitious business name expired that same year. [5ER930-932; 1 SER-Tab15, ¶2 

(Johnson sometimes described the transition as an “acquisition”).]  Storix 

continued selling the same version of SBAdmin it was selling as a sole 

proprietorship, and when Storix released its next version, its naming convention 

continued. [6ER1199-1201.]  Johnson drew no distinction between the sole 

proprietorship and the corporation. [6ER1198:7-8.] 

In 2011, following a cancer diagnosis, Johnson “had a lot of bucket list items 

to check off,” and stepped down from his leadership role at the company. 

[6ER1227:21-25.]  He caused Storix to issue a sixty percent shareholder interest to 

key employees; in return they committed to remain with Storix for two years.  

Johnson became a forty percent shareholder. [6ER1098:3-8, 1215:3-5; 3ER543:4-

25.]  When Johnson took leave from Storix he continued to receive a salary, health 

benefits and large shareholder distributions. [3ER526-527.]  Two years later 

Johnson’s medical status improved and he returned to work. [3ER429:6-13.]  

Conflicts arose between Johnson and Storix management and he resigned his 

employment in 2014 despite multiple requests by Storix that he reconsider. 

[3ER528-541, 433:14-17; 1SER-Tab-31.]  Johnson’s resignation letter states: 

I no longer feel there is opportunity for me at Storix that provides a 
position of trust or respect given my experience, knowledge and 
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qualifications. While I have no issues, nor attempted to intervene in 
any way, with the company operations, it’s no secret that I disagree 
with basic policies, progress and vision regarding the software.... 

I sincerely hope to see Storix succeed, as I continue to have a financial 
stake, but I don't feel I can contribute in this environment. I am 
therefore resigning as an employee of Storix. I will complete tasks 
currently in progress…. 

[Id.]  Two weeks later, Johnson emailed company management and shareholders 

exhibiting growing hostility: 

Storix was once innovative, fast changing and was always providing 
new features that outpaced the competition. I thought when I came 
back you’d welcome the chance to at least get the product up to date. 
But I was met with so much conflict, hostility, delays and outright 
refusals that I hated being there. It was more and more clear that I had 
wasted a year of my life on a company that didn’t care about its 
product anymore. 

[1SER-Tab-33; 3ER541-545.]  Johnson concluded, “I really do wish you the best, 

and I hope you prove me wrong in some way, especially since my future income is 

entirely dependent on you now.  I just hope you understand why the company I 

started in my apartment is no longer one [I] want to work for.” [Id.] 

Notwithstanding his resignation, Johnson soon started demanding 

management changes and called for key employees to resign. [1SER-Tab-34 

(“Immediate Action Required”) and Tab-35; 3ER546-555.]  His emails devolved 

into threats: “I said I would let you run the business and I would not interfere...I no 

longer feel bound to any former promises.” [1SER-Tab-36, p.113.]  Johnson 

threatened that his legal action “will likely result in Storix being unable to conduct 
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further business.” [Id. at p.112, ¶2; 4ER554-557.]  Then, in a July 2014 email to a 

Storix employee-shareholder Johnson claimed for the first time to own “the 

copyright to the original software.” [1SER-Tab-34; 3ER547-548.]  This lawsuit 

followed.   

B. Storix’s Ownership of the SBAdmin Copyrights. 

1. The Signed Writing Memorializing Transfer of the SBA 
Copyright Transfer to Storix. 

On March 15, 2004, nearly 10 years prior to filing suit, Johnson signed a 

2003 Annual Report (the “Annual Report”) he personally drafted memorializing 

the transfer of all of the sole proprietorship’s assets to Storix:  

2003 represented the first 10 months in the life of Storix as a 
Corporation. Prior to 2003, Storix Software was a sole proprietorship. 
All assets from Storix Software were transferred to Storix Inc., as 
of its incorporation as of February 24, 2003. 

[2ER194, ¶2 (emphasis added); 5ER1022-1024; 5ER920:18-921:5.] 

The next year, Johnson drafted and signed the 2004 Annual Report for 

Storix confirming again: “2004 represented the first full fiscal year of Storix after 

its acquisition of Storix Software in 2003.” [1SER-Tab-15, ¶2; 5ER1026-1027.]  

At trial, Johnson confirmed at least some transfer of assets occurred at the time of 

Storix’s formation, including computers, desks, supplies, and “whatever was 

necessary to continue doing business as Storix, the same thing that I was doing as 

Storix Software.” [6ER1182.]  When questioned regarding what he intended “all 

assets” to mean, he testified: 
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I meant it -- again, I was writing this to myself to give to myself 
because I needed a record of it and because that's what the state 
said, okay. And when I said all assets, I assume at the time I was -- I 
was referring to the money that was needed to capitalize the 
corporation. There was a couple of computers, some desks, office 
supplies, whatever was necessary to continue doing business as 
Storix, the same thing that I was doing as Storix Software. 

[6ER1182-1183 (emphasis added).]  Overwhelming evidence at trial contradicted 

Johnson’s contention that SBAdmin copyrights were excluded from “all assets” 

and established Johnson’s use of the phrase “all assets” was intended to 

memorialize a transfer that included the SBAdmin copyrights. 

2. Extrinsic Evidence Proving “All Assets” Meant “All Assets, 
Including the SBAdmin Copyrights. 

Significant extrinsic evidence confirmed the Annual Report memorialized 

Johnson’s 2003 transfer of the SBAdmin copyrights—the company’s most 

significant asset. 

(a) Splash Screens, Clickwrap License and User Guides. 

Shortly after the 2003 incorporation, the “splash screens” and “clickwrap” 

license for SBAdmin stated: “Copyright (c) 1999-2003 Storix, Inc.” [2ER175; 

1SER-Tab-14; 5ER965-969.]  The various user guides for the SBAdmin software 

also named Storix as the copyright owner. [5ER933:2-17, 937-941; 1SER-Tabs-4 

and 55.] 

In every release of SBAdmin after the company’s incorporation Storix’s 

ownership of the copyrights was consistently and repeatedly confirmed.  Starting 
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in May 2003, Version 4.1 of SBAdmin identified Storix as the copyright owner 

and states: “This source code is the confidential property of Storix and may not be 

used, copied or distributed without the written permission of Storix.” [1SER-Tab-

54; 4ER679.]  Thereafter, Versions 4.2 through 8.2 provided each particular 

version was owned by Storix. [1SER-Tabs-39-50; 4ER680-682.]  This was no 

accident.  The representation “Copyright Storix” appeared 2,181 times in the 

different versions of the SBAdmin software. [4ER682:13-25; see also 1SER-Tab-

50] (use of “##” ensures copyright ownership notation remains evident to end users 

even after obscuring other parts of the code); 4ER756-757.]  Johnson personally 

made source code modifications after Storix’s formation to identify Storix as the 

copyright holder. [5ER934-935, 969-978.]  Johnson never listed “Anthony 

Johnson” as a copyright owner. [5ER942:1-9.] 

(b) Contracts and Representations to Third Parties. 

Johnson signed multiple contracts with third parties confirming Storix’s 

ownership of the SBAdmin copyrights. [5ER943-962; 1SER-Tabs-9, 13, 17, 22.]  

In a January 2004, email Johnson insisted a distributor not suppress a copyright 

statement in the software reading, “Copyright (c) 1999-2003 Storix Inc.” 

[2ER176.]  Distribution agreements signed by Johnson in 2004 and 2007 stated: 

Storix2 shall retain and own all right, title and interest in the Software 
and Documentation, and each copy thereof, and all intellectual 

                                           
2 Storix is defined as “Storix, Inc.” [1ER177.] 
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property rights with respect thereto without limiting the generality of 
the foregoing, STORIX claims and reserves to itself all right in the 
Software and any associated documentation and all benefits afforded 
under U.S. copyright law, all international conventions and U.S. and 
international intellectual property law. 

[2ER177, 201.1-201.17.]  In a 2006 email, Johnson told to a German lawyer who 

was advising Storix in a trademark dispute, “It is not entirely possible for us to 

completely abolish the use of STORIX with our product, as it is the company that 

owns the copyright to the product, documentation, web site support.” [1ER195; 

5ER995-996]  Johnson never stated to anyone that Storix was purportedly using 

the copyrights pursuant to a license. 

(c) Representations to Storix Employees and in Storix 
Company Records. 

On March 26, 2007, Johnson emailed his employees instructing them to 

include language on the Storix website and software documentation that read, 

“Copyright Storix 1999-2007 USA.” [2ER202; 5ER962-964 (“I guess those are the 

words that I used, yes.”).]  Storix’s expert testified there was never a license fee 

charged to Storix, and the financial and accounting records of Storix supported the 

conclusion the transfer of “all assets” between Storix Software and Storix included 

the copyrights and that Johnson had been compensated for that transfer. [4ER616-

620, 626-629.] 
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(d) Efforts to Sell Storix and SBAdmin. 

In August 2010, Johnson emailed the Oracle Corporation stating, “The 

company acquiring Storix will gain the most comprehensive disaster recovery 

product available for any operating system on the market.” [1ER204; 5ER1005-

1008.]  On August 26, 2010, Johnson proposed selling Storix to the IBM 

Corporation stating, “IBM would gain the most comprehensive disaster recovery 

product available for any UNIX or Linus operating system on the market. . ..” 

[1ER209; 5ER1008-1013; 5ER1014-1020; 1SER-Tabs-26-29.]  Despite a question 

on the IBM submission form seeking the identity of anyone with rights in the 

submission, Johnson did not list himself. [Id.] 

In December 2010, a Storix employee expressed confusion about copyright 

and trademark notices.  Johnson responded:   

No, the company is Storix. The (c) says who has the 
copyright to the documentation, and ‘Storix’ and 
‘SBAdmin’ are trademarked words. 

(c) Storix 1999-2010 

Storix and SBAdmin are registered trademarks of Storix, 
Inc in the USA and other countries.”  

[1SER-Tab-25; 3ER685-687.]3 

                                           
3 At trial Johnson urged a 2006 formal assignment of the trademark name Storix 
Software evidenced the SBAdmin copyright was not assigned. [6ER1194.] The 
jury rejected his claim. The formal assignment followed a dispute regarding use of 
the name Storix Software even though Storix had owned and used the trademarks 
consistently since incorporation. [3ER287-288.]  
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The jury heard extensive evidence rebutting Johnson’s contention that “all 

assets,” as used in the 2003 Annual Report, did not really mean “all assets.”  

Johnson understood and intended that as of the incorporation of Storix, he had 

transferred all assets of the Storix Software business such that Storix became the 

owner of the SBAdmin copyrights.  When confronted at trial with representations 

he made to third parties when he sought to sell Storix, Johnson stated, “My words 

are wrong.”  “Yeah, and I lied.  I admit it. I lied.” [5ER1011-1012.]  

II. PROCEDURAL BACKGROUND. 

A. Operative Pleadings. 

On August 8, 2014, Johnson filed a complaint alleging copyright 

infringement of the SBAdmin software program. [7ER1415.]  On September 19, 

2014, Storix filed an answer and counterclaim seeking a declaratory judgment that 

it did not infringe on any copyright and that it owned copyrights in the software. 

[7ER1396.] 

B. Cross-Motions for Summary Judgment. 

On October 2, 2015, both parties filed a motion for summary judgment 

(Docs. 47, 50), followed by oppositions (Docs. 56, 60) and replies (Docs. 64, 70).  

On October 30, 2015, the district court denied summary judgment to both parties. 

[6ER1264-1274.]  The crux of the parties’ dispute was whether Johnson 

transferred the SBAdmin copyrights to Storix, as memorialized in the Annual 

Report signed by him. [2ER194, ¶2; 6ER1180-1181.]   
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According to Johnson, the phrase “[a]ll assets” as used in the Annual Report 

is ambiguous. [1SER-Tab-57, pp.174:13, 177:21. (“All assets is vague and 

ambiguous.”).]  Johnson specifically argued, “The 2003 Annual Report is facially 

ambiguous.  It does not identify any asset that was transferred, let alone a 

copyright.  It certainly does not evidence a clear and unequivocal intent by Johnson 

to transfer copyright ownership to Storix.” [Id.]  Further, Johnson argued that 

extrinsic evidence regarding his conduct after the transfer of the copyright 

supported his interpretation of the Annual Report. [6ER1269-1270.]4  Johnson’s 

motion for summary judgment did not raise any issue regarding his signature as 

President of Storix or that the timing of the Annual Report required an order in his 

favor as a matter of law. [7ER1328; 2SER-Tab-58.] 

In denying Storix’s motion for summary judgment, the district court found 

that even though the phrase “all assets” is clearly broad enough to memorialize the 

transfer of a copyright, Johnson’s assertion that he did not intend the writing to 

memorialize a prior transfer of the copyrights was a question of fact. [6ER1269-

1270; see also 1ER10:25-27 (“Johnson survived summary judgment by arguing 

                                           
4 Johnson argued a purported Addendum to his trust referencing “intellectual and 
other property related to the business of Storix Software” evidenced the SBAdmin 
copyrights had not been transferred. [7ER1368.] The Addendum was not a trial 
exhibit and the jury rejected his testimony that it evidenced his intent not to include 
the SBAdmin copyrights in the transfer. 
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that the Annual Report did not memorialize his intent to transfer the copyright in 

SBAdmin to Defendant Storix.”); see also 2ER-Tab-59.]   

C. The 5-Day Jury Trial. 

On December 8, 2015, the jury trial commenced. [Doc. 142.]  Johnson 

testified he executed the writing confirming the transfer of “all assets” from Storix 

Software to Storix, but urged it was not his intent to include the SBAdmin 

copyrights in the memorialization of that transfer.  When Johnson was asked by his 

own counsel regarding the meaning of the phrase “all assets” he testified: 

All assets is a very vague term, and it is going to mean 
something very different depending on the context in 
which we are talking about it I guess. 

[6ER1181:10-13.]  He likewise testified regarding his belief that the phrase as used 

in the Annual Report did not include the SBAdmin copyrights or the Storix 

trademark. [6ER1181:13-17 (“No. No. I guess not, no.”).]  However, Johnson did 

not file a motion for judgment as a matter of law regarding the ownership of the 

SBAdmin copyrights before the verdict under Rule 50(a),5 thereby waiving the 

right to file a Rule 50(b) motion for judgment as a matter of law after an adverse 

judgment on that issue.    

After hearing the testimony and considering all the evidence, the jury 

disagreed with Johnson.  The jury unanimously rejected Johnson’s infringement 
                                           
5 Johnson only brought a single oral motion regarding the validity of his copyright 
registration. [3ER404-405.] 
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claims and found Storix owns all copyrights to all versions of SBAdmin.  The jury 

also found that any programming work Johnson did as an employee belong to 

Storix as works for hire, and that Johnson’s copyright infringement claims were 

barred by the statute of limitations.  In light of the verdict, the Court did not rule on 

Storix’s equitable defenses. [Doc.160; 3ER333-337.]  The district court likewise 

did not rule on Storix’s motion for judgment as a matter of law. [Doc.149.]6 

On December 18, 2015, the district court entered judgment in favor of 

Storix. [2ER219.]  

D. Johnson’s Motion for New Trial. 

Johnson filed a motion for a new trial pursuant to Federal Rule of Civil 

Procedure 59(a)(1)(A). [Docs.176 (motion), 182 (opposition), 185 (reply).]  He 

argued there was insufficient evidence for the jury to find he transferred the 

copyrights in SBAdmin to Storix and that whether a written transfer satisfied the 

Copyright Act, 17 U.S.C §204 (“Section 204”) is a legal question for the district 

court. [2ER156-165.]  Johnson also argued one of the instructions to the jury 

regarding copyright transfer was incorrect. [Id. at 165-167.] 

                                           
6 In the unlikely event of a reversal order, Storix requests that the district court be 
directed to rule on (1) Johnson’s abandonment of any ownership rights, (2) transfer 
of the copyright by operation of law, and (3) equitable defenses raised by Storix. 
[Doc.149; see also 2SERTab59 at 223:17-18 (district court noting estoppel defense 
is “quite strong”).]   
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In denying Johnson’s motion, the district court noted that when parties offer 

extrinsic evidence to prove the meaning of a copyright’s instrument of conveyance 

or memorandum of transfer, it is for a jury to weigh the extrinsic evidence. 

[Doc.193; 2ER88:25-28.]  Resolution of this issue by the jury was viewed as 

particularly appropriate given that Johnson raised an issue regarding his intent in 

signing the Annual Report. [2ER92:23-24; 2SER-Tab 62.]  The extrinsic evidence 

considered by the jury was offered to illuminate the meaning of the writing, and 

not in lieu of the writing. [2ER92:16-29.]  “The jury observed Plaintiff Johnson’s 

attitude and demeanor throughout the trial.  Ultimately the jury concluded that he 

intended to transfer the copyright in the SBAdmin to Defendant Storix and that he 

memorialized that transfer in writing.[])” [2ER91:26-92:1.] 

The district court found that the conclusion of the jury was neither against 

the weight of the evidence nor erroneous.  In fact, the district court noted that if it 

had been correct to resolve the issue of whether Johnson intended to transfer the 

copyright to Storix as a matter of law that “the Court would have concluded that 

the Annual Report, according to its plain and intended meaning, did satisfy the 

writing requirement of 17 U.S.C. §204 based on the evidence in the record.” 

[2ER93, fn.1.] 

The district court likewise rejected Johnson’s instructional challenge finding 

that the instruction was an accurate statement of the law. [2ER-Tab-61, p. 309; 
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2ER93:9-16.]  Further, when the district court reviewed jury instructions with the 

parties, Johnson requested a revision to the instruction (which the court included), 

but did not request additional changes to the instruction and therefore did not 

preserve any objections by stating them on the record. [2ER92, fn.2.] 

E. The Award of Attorneys’ Fees. 

On January 4, 2016, Storix filed a motion pursuant to 17 U.S.C. §505 

seeking costs not taxable under 28 U.S.C. §1920 as well as attorneys’ fees. [Doc. 

165 (motion), 180 (opposition), 184 (reply).]  While the motion was pending the 

Supreme Court issued an opinion in Kirtsaeng v. John Wiley & Sons, Inc., 136 

S.Ct. 1979 (2016), and therefore the parties were provided an opportunity to 

submit supplemental briefing. [Doc.230; 1ER5:15-20.] 

In applying Kirtsaeng, and analyzing the nonexclusive factors a court may 

consider in determining whether a proposed award “advances the Copyright Act’s 

goals” of “encouraging and rewarding authors’ creations while also enabling others 

to build on that work”, the district court determined that attorneys’ fees were 

warranted. [1ER16:5-11.]  Among other things, “Storix adduced overwhelming 

evidence demonstrating the Annual Report did in fact memorialize Plaintiff 

Johnson’s intent to transfer the copyright in SBAdmin.” [1ER11:7-9.]   The district 

court also noted that when confronted at trial with representations Johnson had 
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made to third parties regarding Storix owning the SBA copyright, Johnson stated: 

“Yeah, I lied. I admit it. I lied.” [1ER12:12-14; 5ER1011:21-1012:9.]  

The district court found Johnson’s motivation in filing suit was not simply to 

win damages for alleged copyright infringement, but instead to “wrest control of 

the company from its majority shareholders and to force the company to ‘close its 

doors.’” [1ER9:7-9.]  Johnson’s trial testimony and documentary evidence 

demonstrated his pre-lawsuit hope that threatening a copyright infringement action 

would result in a change in Storix management. [1SER-Tabs-34-36.]  The district 

court likewise rejected Johnson’s claim that an email entitled “Buckle up Boys!” 

authored by Johnson, and sent a few weeks before trial to Storix management and 

employees, evidenced proper motivation or was a settlement proposal.  In that 

email Johnson referred to the other Storix shareholders as “a bunch of spineless, 

greedy, ungrateful bastards,” demanded that they surrender their shares for 

nothing, and that they “Get the [expletive] out!”  Only then would Johnson agree to 

remove their names “from the derivativeaction [sic], giving you some hope of 

keeping your homes and perhaps finding other jobs.” [2SER214.]  At trial, Johnson 

admitted that “it was threatening, and I meant every word of it…” [4ER560:19-

20.] Johnson also sent an announcement to Storix’s customers in which he 

demanded they cease paying Storix for the use of its software. [1ER8:22-25.] 
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Even after return of the jury’s verdict, Johnson engaged in conduct requiring 

deterrence.  He asked an employee at Storix to secretly communicate regarding 

what was going on in the company and to delete his correspondence. [1ER13.]  He 

likewise refused to return materials related to SBAdmin to Storix. [1ER14.]   

Therefore, regardless of whether Johnson was able to overcome summary 

judgment by raising a factual issue regarding his intent, the strength of the other 

factors found by the district court supported an award of fees in favor of Storix. 

[1ER16:5-11.] 

On October 31, 2016, following briefing regarding the amount of fees that 

Storix should be awarded (Doc.234 (memorandum), 239 (objections), 240 (reply)), 

the district court awarded $543,704.00 in attorneys’ fees to Storix. [1ER71:14-22.]  

The Amended Judgment in favor of Storix for $555,118.64, which included fees 

and costs, was filed November 16, 2016. [1ER1.] 

SUMMARY OF ARGUMENT 

On appeal Johnson (1) attempts to appeal the district court’s denial of his 

motion for summary judgment; (2) seeks a new trial based on purported legal 

issues he claims the district court should have resolved; (3) seeks a new trial based 

on an allegedly erroneous jury instruction Johnson never objected to; and (4) 

challenges the trial court order awarding attorneys’ fees pursuant to 17 U.S.C. 
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§505 as an abuse of discretion because Johnson was able to avoid summary 

judgment. 

First, a denial of summary judgment is not appealable when the case is 

ultimately decided by a jury.  It is the trial record, not the record for the summary 

judgment that controls.  Indeed, Johnson’s statement of the case picks and chooses 

from both the trial and summary judgment record and has failed to present a 

coherent or complete record for this Court’s review.  Johnson also seeks to reverse 

the district court on issues the court was never asked to resolve.   

Second, the “legal issues” Johnson claims warrant reversal of the district 

court’s order denying summary judgment and order denying Johnson’s motion for 

new trial are not legal issues at all.  The existence of a writing memorializing the 

transfer of the SBAdmin copyrights was never in dispute. As determined by the 

district court, the Annual Report, “if accorded its plain meaning satisfies 17 U.S.C. 

§204.” [1ER92.]  No magic words or recitals regarding price, consideration, or 

negotiated terms are required. 

Johnson filed a self-serving declaration asserting his intent was a question of 

fact and therefore, it was for the jury to decide the meaning of the writing.  The 

district court found that the intended meaning of the Annual Report was a question 

of fact properly posed to the jury given Johnson’s claim the phrase was ambiguous. 
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[1ER86-94.]7  The district court, which was able to observe the witnesses and the 

conflicting extrinsic evidence offered by other parties regarding the meaning of 

“all assets,”, also found there was “overwhelming” evidence adduced by Storix 

demonstrating that the Annual Report did in fact memorialize Johnson’s intent to 

transfer the copyrights in SBAdmin. [1ER11:7.]    

Third, Johnson has failed to meet his heavy burden of establishing the jury 

was erroneously instructed regarding whether the Annual Report satisfied Section 

204(a)’s writing requirement.  Johnson never objected to Jury Instruction No. 34 

and therefore his challenge on appeal has been waived.  Further, Jury Instruction 

No. 34 correctly states the law, fairly and adequately covers the issues presented 

and did not prejudice Johnson. 

Fourth, the judgment may also be affirmed based on other jury findings, 

unrelated to the findings regarding ownership of the copyrights.  Johnson has failed 

to meaningfully challenge the jury’s separate findings that Johnson’s action against 

Storix is barred by the statute of limitations or that Storix is entitled to ownership 

of the software as a work made for hire.   

                                           
7 The district court also specified that if the meaning of the phrase “all assets” was 
a legal issue for the court, it would have applied the phrases plain and intended 
meaning to find the 2003 Annual Report did satisfy the writing requirement 
Section 204. [1ER93, fn.1] 
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Finally, the district court’s award of attorneys’ fees to Storix was well-

within its discretion and consistent with the Supreme Court decision in Kirtsaeng 

v. John Wiley & Sons.  The district court considered all of the factors set forth in 

Kirtsaeng, and gave substantial weight to the objective reasonableness of 

Johnson’s position.  The fact that Johnson was able to overcome summary 

judgment by claiming his intent was contrary to the plain meaning of the Annual 

Report was not determinative.  Instead, other factors such as Johnson’s admissions 

to having lied, his threatening and vindictive letters to several Storix directors and 

employees demanding that the directors resign, Johnson’s letter to Storix 

customers demanding that the Storix customers stop paying Storix for the use of its 

software and Johnson’s admission that he hoped the letter to Storix customers 

would cause Storix to run out of money so it could not defend his lawsuit were 

properly considered.  As found by the district court, Johnson filed suit to wrest 

control of the company from its shareholders and to force the company to “close its 

doors.” [1ER9:3-11.]  Johnson’s motivation, the degree of Storix’s success and the 

need to advance considerations of compensation and deterrence all weighed 

heavily in favor of Storix and therefore an award of attorneys’ fees was proper. 
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ARGUMENT 

I. APPEAL OF THE SUMMARY JUDGMENT RULING FAILS   

A. The Summary Judgment Ruling is Not Appealable. 

“[T]he denial of a motion for summary judgment is not reviewable on an 

appeal from a final judgment entered after a full trial on the merits.” Lum v. City & 

County of Honolulu, 963 F.2d 1167, 1169 (9th Cir. 1992). “Such a review is a 

pointless academic exercise.” Id. at 1170.  As explained by the Supreme Court: 

May a party, as the Sixth Circuit believed, appeal an order denying 
summary judgment after a full trial on the merits? Our answer is no. 
The order retains its interlocutory character as simply a step along the 
route to final judgment. Once the case proceeds to trial, the full record 
developed in court supersedes the record existing at the time of the 
summary-judgment motion. 

Ortiz v. Jordan, 562 U.S. 180, 183-84 (2011) (citation and footnote omitted).8  

Johnson fails to cite a single case providing the denial of summary judgment is 

appealable following a full trial on the merits.   

B. Johnson’s Briefing and Record Do Not Permit Review of the 
Summary Judgment Order. 

Johnson’s Statement of the Case and evidence urged to support reversal of 

the order denying summary judgment is neither complete, nor confined to what 

                                           
8 The only potential exception is for “neat abstract issues of law,” not at issue here. 
Id. at 191, citation omitted; see AOB, pp.5-13 (8-page of facts from trial to bolster 
summary judgment record). 
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was before the district court when it denied summary judgment for both parties.9  

Instead, Johnson picks and chooses “facts” based on evidence filed in support of 

summary judgment, different evidence filed in support of his motion for new trial 

not admitted at trial (See, e.g., VII:1368), and other trial evidence he deems 

helpful. [See, e.g., AOB, pp.5-11 (hearsay statements from expert reports lodged in 

support of summary judgment and trial testimony), p.18 (trial testimony), p.19 

(trial exhibit), p.20 (trial testimony).]  As a result, this Court has no clear record of 

what undisputed facts were before the district court when it correctly denied 

Johnson’s summary judgment motion.   

Johnson has also omitted from his excerpts the evidence Storix filed in 

opposition to his summary judgment motion.  It was Johnson’s obligation to ensure 

“those parts of the record necessary to permit an informed analysis of their 

positions are included in the excerpts.” Circuit Rule 30–1.1(a).  Johnson’s 

omissions and failure to provide an adequate record prevents an informed analysis. 

Norse v. City of Santa Cruz, 629 F.3d 966, 974 (9th Cir. 2010) (“Because the 

record on appeal is inadequate, we are unable to engage in meaningful appellate 

review.”) 

                                           
9 Johnson is incorrect that “[m]uch of the same evidence was submitted at trial as 
was submitted on summary judgment.” [AOB, p.12.]  Expert reports, deposition 
testimony, Johnson’s purported will, and declarations, among other documents 
were not admitted at trial.  
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Johnson’s failure to provide a coherent discussion of the evidence before the 

trial court when it ruled on summary judgment or an adequate record supports a 

summary rejection of this ground for Johnson’s appeal. 

C. Johnson Did Not Move For Summary Judgment on The Grounds 
He Now Urges Warrant Reversal.  

Johnson claims the district court’s order should be reversed because the 

Annual Report was purportedly not signed by the copyright owner; i.e. Johnson 

drafted and signed it as President of Storix not personally.  According to Johnson, 

his signature block is evidence of his undisclosed subjective intent not to transfer 

all assets.  This factual argument was not a basis for Johnson’s summary judgment 

motion. [7ER1328; 2SER-Tab-58.]  Johnson made this argument to the jury; 

however, it was rejected. [See, e.g. 6ER1178; 3ER282; 3ER334.] 

Johnson likewise now argues that the Annual Report was not executed 

contemporaneously enough with the transfer of assets from Johnson to Storix to 

evidence a transfer.  Again, Johnson failed to raise this in conjunction with his 

summary judgment motion.  Further, any factual arguments regarding timing were 

appropriately considered by the jury along with the other evidence.  The district 

court cannot be guilty of any error in a ruling it has never made upon an issue to 

which its attention has never been called. 
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II. JOHNSON IS NOT ENTITLED TO A NEW TRIAL 

A. Standard of Review: Substantial Deference. 

Johnson never moved for judgment as a matter of law on the ground that “all 

assets” could not include the SBAdmin copyrights or that there was insufficient 

evidence the Annual Report memorialized his prior transfer of the copyrights.  He 

likewise never moved for judgment on the ground that the timing of the Annual 

Report following the transfer of assets to Storix or Johnson’s signature as President 

of Storix were determinative.  These were factual issues.  After the jury’s verdict 

Johnson filed a new trial motion pursuant to Rule 59 on the grounds that the 

district court should have decided whether the Annual Report satisfied Section 204 

and the jury’s verdict finding a transfer of the copyright was against the weight of 

the evidence. [2ER150.]  The standard of review applicable to such a motion is 

“stringent.” Ace v. Aetna Life Ins. Co, 139 F.3d 1241, 1248 (9th Cir. 1998). 

Johnson has waived any challenge on appeal regarding the sufficiency of 

evidence supporting the jury’s finding Storix was the owner of the SBA copyright.  

Gilchrist v. Jim Slemons Imports, Inc., 803 F.2d 1488, 1493 (9th Cir. 1986); Janes 

v. Wal-Mart Stores Inc., 279 F.3d 883, 887 (9th Cir. 2002) (motion for summary 

judgment and trial briefing did not satisfy Rule 50(a)); Lifshitz v. Walter Drake & 

Sons, Inc., 806 F.2d 1426, 1428-29 (9th Cir. 1986) (party must have “squarely 

placed the issue of the sufficiency of the evidence before the district court” by 
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“clearly point[ing] out a claimed evidentiary deficiency to court and counsel and 

mak[ing] a request, however denominated, that the court determine the evidence to 

be insufficient as a matter of law”).10 

While Rule 59 states that a new trial may be granted “for any reason for 

which a new trial has heretofore been granted in an action at law in federal court,” 

a new trial may be granted “only if the verdict is contrary to the clear weight of the 

evidence, is based upon false or perjurious evidence, or to prevent a miscarriage of 

justice.” Molski v. M.J. Cable, Inc., 481 F.3d 724, 729 (9th Cir. 2007) (quotation 

omitted).  “A motion for a new trial is not a vehicle for sandbagging an opposing 

party after the jury returns an unfavorable verdict.” Cummings v. Department of 

Corrections, 757 F.3d 1228, 1235 (11th Cir. 2014).  Indeed, the Ninth Circuit has 

stated “where the basis of a Rule 59 ruling is that the verdict is not against the 

weight of the evidence, the district court's denial of a Rule 59 motion is ‘virtually 

unassailable.  In such cases, we reverse for a clear abuse of discretion only where 

there is an absolute absence of evidence to support the jury's verdict.”’ Kode v. 

Carlson, 596 F.3d 608, 612 (9th Cir. 2010) (emphasis in original) (quoting 

Desrosiers v. Flight Intern. of Florida, Inc., 156 F.3d 952, 957 (9th Cir. 1998)).   

                                           
10 Whether Johnson, as the copyright holder, signed a writing that complies with 
Section 204 or whether the annual report is insufficient evidence of a valid transfer 
are not issues that can be resolved as a matter of law, these issues are challenges to 
the sufficiency of evidence. 
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This Court therefore applies a “significantly deferential test that looks to 

whether the district court reache[d] a result that is illogical, implausible, or without 

support in inferences that may be drawn from the record.” U.S. v. Hinkson, 585 

F.3d 1247, 1262 (9th Cir. 2009) (en banc).  A verdict should only be set aside 

where, after giving full respect to the jury’s findings, the judge “is left with the 

definite and firm conviction that a mistake has been committed by the jury.” 

Landes Const. Co., Inc. v. Royal Bank of Canada, 833 F.2d 1365, 1371 (9th Cir. 

1987).   

B. Overwhelming Evidence Supports the Jury’s Verdict. 

1. The Language in the Annual Report is Facially Clear and 
Unambiguous. 

Copyrights, like any other property right, can be transferred by any means of 

conveyance. 17 U.S.C. §201(d)(1).  Pursuant to Section 204(a), “[a] transfer of 

copyright ownership, other than by operation of law, is not valid unless an 

instrument of conveyance, or a note or memorandum of the transfer, is in writing 

and signed by the owner of the rights conveyed or such owner’s duly authorized 

agent.” See Asset Marketing Systems, Inc. v. Gagnon, 542 F.3d 748, 754 (9th Cir. 

2008).  That writing “doesn’t have to be the Magna Charta; a one-line pro forma 

statement will do.” Effects Assocs., Inc. v. Cohen, 908 F.2d 555, 557 (9th Cir. 

1990) [writing need not use word “copyright,” but must be clear.  Nor does the 

writing have to contain any “magic words.” Radio Television Espanola S.A. v. New 
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World Entm’t, Ltd., 183 F.3d 922, 927 (9th Cir. 1999).  The document “can use 

terminology such as ‘all assets’ that clearly includes copyrights.” ITOFCA, Inc. v. 

MegaTrans Logistics, Inc., 322 F.3d 928, 931 (7th Cir. 2003).11 

Regardless of the terminology used, “the parties’ intent as evidenced by the 

writing must demonstrate a transfer of the copyright.” Radio Television, 183 F.3d 

at 927 (citing Melville B. Nimmer & David Nimmer, Nimmer on Copyright, 

§ 10.03[A][2] at 10–37 [“As with all matters of contract law, the essence of the 

inquiry here is to effectuate the intent of the parties.”].).  In Schiller & Schmidt, 

Inc. v. Nordisco Corp., 969 F.2d 410 (7th Cir. 1992), the court held that a writing 

which did not include the word “copyright,” but indicated that the seller had sold 

all assets of the business, included tangible and intangible assets alike: 

Although the agreement does not mention the word ‘copyright,’ its 
wording leaves little doubt that Bertel sold all the assets of Spotline 
Studios, tangible and intangible alike. If Bertel retained the copyright 
on the 18 photos in issue, Ojenus could not have made positives from 
the negatives without Bertel’s permission, while Bertel could not have 
made positives either because he had given up the negatives. An 
agreement that by dividing ownership in this way created such a 
stand-off would be inefficient…. 

Id. at 413.  The writing evidencing the sale of “all assets” satisfied Section 204. Id.  

                                           
11 A “Memorandum of Contract” is not required to satisfy Section 204(a). [AOB, 
p.30.] Neither Konigsberg, 16 F.3d at 357, nor the California Court of Appeal in 
MVP Entertainment, 210 Cal.App.4th at 1338 (2012), held to the contrary. 
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Here, the Annual Report is a writing signed by Johnson that states: “All 

assets from Storix Software were transferred to Storix, as of its incorporation as of 

February 24, 2003.” [2ER194, ¶2.]  Storix’s summary judgment was not granted 

because Johnson claimed he intended the writing to mean something other than 

what it plainly said.  When parties offer extrinsic evidence to prove the meaning of 

a copyright’s instrument of conveyance or memorandum of transfer, it is for a jury 

to weigh the extrinsic evidence. See Welles v. Turner Entm’t Co., 503 F.3d 728, 

737 (9th Cir. 2007); Cachil Dehe Band of Wintun Indians of Colusa Indian 

Community v. California, 618 F.3d 1066, 1077 (9th Cir. 2010) (district court may 

not interpret ambiguous contract as matter of law when there is a material conflict 

in extrinsic evidence).  Likewise, cases where intent is a primary issue generally 

are inappropriate for summary judgment. Provenz v. Miller, 102 F.3d 1478, 1489 

(9th Cir. 1996). 

Based on these authorities, the case went to a jury trial.  Even so, the district 

court later noted that if the issue was one of law it would have “concluded that the 

Annual Report, according to its plain and intended meaning, did satisfy the writing 

requirement of 17 U.S.C. §204 based on the evidence in the record.” [1ER93, 

fn.1.]  That Johnson’s self-serving testimony brought about the need for a jury trial 

is not a basis to construe the Annual Report—a document Johnson unilaterally 

drafted and signed—to defeat the jury’s findings.   
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Johnson’s argument that the “specific software in which copyrights were 

allegedly transferred” or “[w]hat aspect of what assets” must be identified in a 

writing memorializing a transfer is without merit. [AOB, p.25.]  Overwhelming 

evidence establishes Johnson intended exactly what he said in the Annual Report 

and that he memorialized a prior transfer of all assets, including the SBAdmin 

copyrights, to Storix.  Case law does not apply a more “stringent” requirement, nor 

are there any facts raising concerns regarding an inadvertent transfer in this case.12  

A writing also need not evidence prior negotiations, consideration, or any of the 

other specifics urged by Johnson.  Predictability and certainty of ownership are not 

furthered if the court must determine in each case whether a copyright transfer was 

adequately negotiated.    

Johnson cites Playboy Enterprises, Inc. v. Dumas, 53 F.3d 549 (2d Cir. 

1995), to urge the phrase “all assets” is hopelessly uncertain.  That case involved a 

legend on the back of a check referring to a transfer of “all right, title and interest” 

in paintings. (Id. at 564.) Following a bench trial, the district court held this 

language to be insufficient to meet the requirements of Section 204, reasoning that 

it referred only to “items” – i.e., the physical embodiment of work which did not 

unambiguously include copyrights. Playboy Enters, Inc. v. Dumas, 831 F.Supp. 

                                           
12 The district court decision in Pamfiloff v. Giant Records, Inc., 794 F.Supp. 933 
(N.D. Cal. 1992) is neither binding nor applicable.   
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295, 308 (S.D.N.Y. 1993).  Although the Second District acknowledged the 

propriety of interpreting a writing using extrinsic evidence, it affirmed the district 

court deferring to its finding as not clearly erroneous.  Playboy Enterprises, supra, 

53 F.3d at 565.13  Had Playboy not involved a bench trial, presumably the question 

of intent would have gone to the jury given the apparent conflicting extrinsic 

evidence, and the Second Circuit would have appropriately deferred to the 

factfinder’s conclusion.  

Here, the phrase “all assets” is plain and unambiguous but for Johnson’s 

assertion (ten years later) he did not intend the phrase “all assets” to include the 

SBAdmin copyrights.  Following the verdict, the district court reiterated the crux 

of this case was factual when setting the timing for any new trial motion, stating: 

“I’m not encouraging that, because I do think that it was factual, and these issues 

were factual disputes on intent that’s inherently factual.” [3ER30.]  Pursuant to the 

decision in Playboy, custom and practice is appropriate evidence to consider in 

interpreting the meaning of writings under Section 204 and the district court’s 

review of the evidence and decision to submit the issue to the jury for resolution is 

                                           
13 “[W]e find it impossible to discern the intent of the parties from the language of 
Legend A. . . .It could intend the transfer of a one-time use right, as the district 
court found, or of common law copyright, as Playboy argues, or of all rights—
including both copyright and possessory rights.” Id. at 557. 
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entitled to substantial deference.  The jury properly determined Johnson intended 

“all assets” to include the copyright to SBAdmin.   

2. The Annual Report Cannot be Likened to the Vague 
Internal Memo in Lyrick.  

A signed “note or memorandum” is sufficient to meet the statutory 

requirements for a transfer under Section 204(a).  It permits as valid a transfer of 

copyright ownership either by “an instrument of conveyance” or “a note or 

memorandum of the transfer”.  A plain reading of the statute defeats Johnson’s 

assertion a “memorandum of contract” is required.  Johnson’s attempt to liken the 

Annual Report to the “internal memo,” indicating there was “an agreement in 

force” in Lyrick Studios, Inc. v. Big Idea Productions, Inc., 420 F.3d 388 (5th Cir. 

2005), is equally unavailing. 

In Lyrick Studios, the Fifth Circuit considered whether Section 204(a) was 

satisfied based on a series of letters and an internal memorandum.  In finding the 

documents at issue did not satisfy the Copyright Act, the key impediment was a 

formal written agreement signed by both parties was contemplated and required 

with regard to copyright issues in that particular case.  Id. at 396.  The internal 

memo could not cure this failure given the parties’ express statements to the 

contrary, not because, as urged by Johnson, an internal writing signed by the owner 

of a copyright cannot satisfy the requirements of the Copyright Act. Id. 
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3. A Note or Memorandum Need Not Be Contemporaneous 
with the Transfer of a Copyright. 

One of the issues courts consider in analyzing whether a writing evidences a 

prior transfer of a copyright is whether the note or memorandum was signed 

sufficiently contemporaneously with the transfer.  “[A]n earlier . . . assignment can 

be confirmed later in a writing.” Jules Jordan Video, Inc. v. 144942 Canada Inc., 

617 F.3d 1146, 1156 (9th Cir. 2010) (“A simple written note or memorandum of 

transfer” signed by the initial author is sufficient.); see also Magnuson v. Video 

Yesteryear, 85 F.3d 1424, 1429 (9th Cir. 1996) (writing dated more than fourteen 

years after oral transfer sufficient); Imperial Residential Design, Inc. v. Palms Dev. 

Group, Inc., 70 F.3d 96, 99 (11th Cir. 1995) (copyright owner’s later execution of 

writing confirming earlier oral agreement “validates the transfer ab initio”). 

Citing to the Ninth Circuit decision in Konigsberg Intern. Inc. v. Rice, 16 

F.3d 355, 357 (9th Cir. 1994) (“Konigsberg”), Johnson argues that because the 

Annual Report was drafted and signed by Johnson just over a year after the transfer 

of all assets to Storix that it “does not satisfy the contemporaneity requirement for 

a note or memorandum of transfer” in an ownership dispute between an assignor 

and assignee. [AOB, p.26.]  However, that is not what Konigsberg held, nor is it 

the Ninth Circuit standard. 

At issue in Konigsberg was whether a letter written by the defendant to 

plaintiff acknowledged a prior oral agreement constituted a writing under Section 
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204(a).  The letter, written by a frustrated defendant in the midst of litigation, 

stated that plaintiffs had received “exactly what they paid for, A bible script and 

the television rights to the novel THE MUMMY for over two years.” Id. at 356. 

The party claiming the benefits of the exclusive license attempted to point to a 

letter written three and a half years after the alleged oral agreement, a year and a 

half after its alleged term would have expired, and even after a district court had 

dismissed a lawsuit on the subject because of the lack of a writing.   

The Konigsberg court rejected the contention that the letter was a Section 

204(a) writing, but did not rest its decision on that specific ground.  Instead, 

Konigsberg recognized that a note or memorandum can retroactively validate an 

earlier transfer, but noted it “[had] doubts about whether a later writing can 

validate a purported transfer that substantially predates the writing.  In any case, 

we read the Second Circuit's rule as applying only to writings executed during the 

life of the purported license—not, as here, many years later.” Konigsberg, 16 F.3d 

at 357, n. 3. 

In Magnuson, the Ninth Circuit revisited the same issue, but found under the 

facts of that case the writing requirement had been satisfied, stating: “to the extent 

that some language in Konigsberg might be interpreted as requiring a 

contemporaneous writing even under the facts of this case, it is clearly dicta.” 

Magnuson, 85 F.2d at 1429. Thus, Magnuson distinguished Konigsberg, stating 
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that the issue in Konigsberg concerned the tardiness and not the contemporaneity, 

of the writing involved.14  The contemporaneity of a writing is not determinative as 

a matter of law, but instead relevant to the issue of intent. 

Here, Johnson signed the Annual Report memorializing the prior transfer of 

all assets.  The phrase “all assets” is undeniably broad enough to include a transfer 

of a copyright.  Further, the defects in the writing encountered in Konigsberg are 

not present here.  Johnson’s defense to the writing over the course of a 5-day jury 

trial was that he did not intend “all assets” to include the copyright and that his 

unexpressed intent was to carve out the copyright from the asset transfer.  The jury 

considered the timing of the signed writing memorializing the transfer and whether 

Johnson’s claim was true, but found to the contrary.    

4. Johnson Conflates the Undisputed Existence of a Writing 
With a Dispute Over Its Meaning. 

Johnson argues that the writing requirement under Section 204(a) cannot be 

cured by course of conduct, usage of trade, course of performance or estoppel. 

[AOB, p.29.]  Storix agrees.  None of the parties disputed the existence of the 

Annual Report or that it memorialized the prior transfer of “all assets.”  Extrinsic 

                                           
14 Noting the long gap in time between the oral agreement and the writing, the 
court distinguished Konigsberg because the writing was “not the type of writing 
contemplated by section 204 because it came far too late to provide any reference 
point for the parties' license disputes.” Id. at 1429, n. 1 (quoting Konigsberg, 16 
F.3d at 357) (internal quotation marks omitted).  The writing also “did not directly 
acknowledge that a transfer had occurred or indicate any specific terms.” Id.   
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evidence was not offered to prove the existence of that writing.  Instead, extrinsic 

evidence was offered because Johnson disputed the writing’s intended meaning.   

As held by the district court: 

Because the extrinsic evidence was offered to illuminate the meaning 
of the writing and not in lieu of the writing, it was “proper. . .to 
consider extrinsic evidence to determine [what] the parties intended.” 

 [1ER91:20.]  Johnson’s citation to cases where no writing was found to exist are 

therefore inapposite. See MVP Entertainment, Inc. v. Frost, 210 Cal.App.4th 1333 

(parties contemplated they would “send paperwork” to finalize the transfer, but 

never did so); Lyrick, 420 F.3d at 396 (parties agreed formal written contract 

required for copyright issues); see also Effects Associates, Inc., 908 F.2d 555 

(rejecting argument Section 204’s writing requirement does not apply because 

“Moviemakers do lunch, not contracts.”). 

The cases Johnson cites invariably involved disputes between unrelated 

parties negotiating at arm’s length wherein they each contemplated later signing 

formal written contracts that ultimately remained unsigned.  Here, Johnson created 

and signed a “note or memorandum” that was made part of Storix’s own records 

“to [him]self to give to [him]self because he needed a record of it” (6ER1182-

1183) that referenced and confirmed a transfer of “all assets.”  Johnson never 

disputed that he signed the Annual Report, or that it was intended to memorialize 
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an actual transfer of assets. He concedes that a transfer of some assets did in fact 

occur. [Id.] 

5. The Form of Johnson’s Signature on the Annual Report is 
Not Dispositive. 

The statutory writing requirement for transfers differs from the statute of 

frauds.  The statute of frauds affects the enforceability of a contract.15  Under the 

Copyright Act, an unwritten copyright transfer will be given effect if an after-the-

fact writing satisfies the statutory requirement. Lyrick Studios, Inc., 420 F.3d 388.  

Johnson attempts to avoid the impact of the writing he signed by claiming his 

signature as the President of Storix and not himself personally prevented the jury 

from finding the Annual Report memorialized a prior transfer.  However, even at 

trial, Johnson conceded this was an issue for resolution by the jury. 

Johnson also ignores that the purpose of requiring a signed writing under the 

Copyright Act is to protect copyright holders from persons mistakenly or 

fraudulently claiming oral transfers. Magnuson, 85 F.3d at 1428-1429 (written 

transfer of copyright ownership between two companies owned by the same 

person–effectively eliminating the possibility of fraudulent transfer was valid).  

                                           
15 Johnson wanted the jury to consider the form of his signature as evidence of his 
intent. Pursuant to his request Jury Instruction No. 34 was modified to indicate a 
writing must be “signed by the owner of the rights conveyed.” [4ER723-726; see 
also 2ER247.]  
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Johnson’s signature, whether individually or as President of Storix, evidenced the 

transfer of all assets to Storix. 

In Magnuson, the defendant challenged plaintiff's standing to bring his 

lawsuit claiming no valid transfer of the copyright. Id. at 1428. After a bench trial, 

the district court made factual findings that Columbus, plaintiff’s company and the 

copyright owner,had informally transferred the rights to plaintiff, though not in 

writing. Id. at 1429.  On appeal, the Ninth Circuit held that the district court's 

factual findings were not clearly erroneous and concluded that the written 

memorandum executed fourteen years after the transfer was sufficient to satisfy the 

Copyright Act's writing requirement. Id.  Despite that Columbus’s corporate status 

had been suspended, the signed writing by its former CEO was enough.  The 

Annual Report signed by Johnson is equally sufficient. 

Johnson’s citation to multiple other authorities analyzing the statute of 

frauds under different states’ laws does not compel a different result. See, e.g., 

Showcase Realty, Inc. v. Whittaker, 559 F.2d 1165, 1167 (9th Cir. 1977) (under 

Washington law guarantee designating non-existent corporation as guarantor could 

not be construed as binding two individuals who did not sign guarantee); see 

Gauba v. Florence Hosp., LLC, 2013 WL 614572 (district court order applying 

Arizona law dismissing complaint with leave to amend); Wired Music, Inc. of the 

Great Midwest v. Great River Steamboat Co. 554 S.W.2d 466, 469 (Mo. Ct. App. 
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1977) (under Missouri law contract language imposing personal obligation 

unenforceable because inconsistent with interlineation of the president’s 

participation individually creating factual issues); Salzman Sign Co. v. Beck (1961) 

10 N.Y.2d 63 (under New York law contract executed by the individual as 

president on behalf of corporation was not sufficient to bind officer individually by 

reason of paragraph stating that the officer signing on behalf of the corporation 

personally guaranteed payments, in absence of explicit evidence of actual intent). 

Israel v. Chabra, 537 F.3d 86, 97 (2d Cir. 2008) (explaining that under New York 

law evidence of individual guarantee liability may include the form of a signature).  

Despite not addressing California law or the Copyright Act, even these cases 

recognize the form of a signature is merely evidence of intent to be considered 

along with other factors.  The jury did that here and correctly found in favor of 

Storix.  

C. The Jury Was Properly Instructed.  

1. Standard of Review. 

This Court reviews jury instructions de novo for statements of law and under 

an abuse of discretion standard with respect to their formulation. SEIU v. Natl 

Union of Healthcare Workers, 718 F.3d 1036, 1047 (9th Cir. 2013). The 

instructions are reviewed not in isolation but “as a whole to determine whether 

they are misleading or inadequate to guide the jury's deliberation.” U.S. v. Kaur, 
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382 F.3d 1155, 1157 (9th Cir. 2004). “[J]ury instructions must fairly and 

adequately cover the issues presented, and must correctly state the law, and must 

not be misleading.” Hunter v. City of Sacramento, 652 F.3d 1225, 1232 (9th Cir. 

2011). “An error in instructing the jury in a civil case does not require reversal if 

that error is harmless.” Wall Data Inc. v. L.A. City Sheriffs Dep't, 447 F.3d 769, 

784 (9th Cir. 2006). 

2. Johnson Never Preserved Any Objections to the Jury 
Instructions or Verdict Form. 

Pursuant to Federal Rule of Civil Procedure 51, a party that “objects to an 

instruction or the failure to give an instruction must do so on the record, stating 

distinctly the matter objected to and the grounds for the objection.”  The objection 

must be sufficiently specific to bring into focus the precise nature of the alleged 

error.  Palmer v. Hoffman, 318 U.S. 109, 119 (1943); Hammer v. Gross, 932 F.2d 

842, 847 (9th Cir. 1991) (“The defendants are in no position to complain about the 

instruction, however, because they did not object to it. Rule 51 is quite explicit . . 

..”).  Further, Rule 51 requires that the party object on the record prior to 

instructing the jury, if the court allows an opportunity for such an objection.  

Fed.R.Civ.P. 51(b)(2)(A).  

In denying Johnson’s motion for new trial on the ground of instructional 

error, the district court noted that when it reviewed Instruction 34 with the parties, 

the court agreed to Johnson’s request to insert the text “and signed by the owner of 
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the rights conveyed or such owner’s duly authorized agent.” [1ER94, fn.2.]  

“Johnson did not request additional changes to the instruction and thus did not 

preserve any objections by stating them on the record.” [Id.]   Johnson has failed to 

offer any argument or authority establishing the district court’s ruling was in error.  

Likewise, while Johnson makes reference to the limited plain error exception, he 

offers no argument or evidence establishing the district court abused its discretion 

in not finding that exception applied. [AOB, p.36, fn. 36; see McGonigle v. Combs, 

968 F.2d 810, 823 (9th Cir. 1992) (Ninth Circuit acknowledging it interprets Rule 

51 strictly).] 

The district court provided Johnson with the opportunity to object to the 

instructions as proposed during multiple pre-charging conferences.  Specifically 

regarding No. 34: 

The Court:  … On the next one, the special writing, you – do you 
have -- that one I gave some thought as to whether or not -- so -- so 
this one -- so long as the writing reflects a transfer of assets broad 
enough to include a copyright.  You’re saying it needs to be specific? 

Counsel for Johnson:  No. We’re saying that the first sentence ends 
with -- it says: “A surrender of copyright ownership must be 
accomplished in writing, period.”  The statute says: “Must be in 
writing and signed by the owner of the rights conveyed or such 
owner’s duly authorized agent.” 

The Court:  Okay. So I’ll ad that as to this one.  And can you give 
that up to me? Thanks. 

Counsel for Storix:  So that change is in 17.10? 
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The Court:  No. This is just in the special, the next page, the first 
sentence. I’ll add that. And I’ll just take your first page of that and 
give you back the rest. So what about if I add that, is there anything 
else in that instruction that you object to? 

Counsel for Storix:  No, your Honor. 

Counsel for Johnson:  Thank you.  

[4ER725-726.] 

Thereafter, the district court gave counsel multiple opportunities to lodge 

any objection, but Johnson failed to do so. [4ER794-795, 807-808; 3ER440 (The 

district court: “Are there any additions, subtractions to the jury instructions since 

you had the evening to take a look at them?”).]  Instead, Johnson himself proposed 

asking the jury that question.  In his proposed special verdict form, Johnson asked 

that the following be included: 

Did Storix prove by a preponderance of the evidence that Anthony 
Johnson’s copyright infringement claim against Storix is barred 
because both (a) and (b) below are true statements: 

a. A written document exists that is signed by Anthony Johnson in his 
personal capacity as the owner of the copyright; 

and 

b. the written document signed by Anthony Johnson in his personal 
capacity as the owner of the copyright demonstrates a clear intent by 
Anthony Johnson to transfer his personal ownership of the copyright 
from himself to Storix?  

[2SER-Tab-60, Question No. 7.] 

Johnson never objected to Jury Instruction No. 34 and never suggested the 

issue should not be determined by the jury prior to the rendition of the verdict.  
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Johnson complains now only because he suffered an adverse verdict.  Rule 51 

cannot be invoked to invalidate the jury’s decision on a ground Johnson never 

raised.  

3. The Jury Instructions Were a Correct Statement of the 
Law. 

Johnson’s argument likewise fails on the merits.  A memorandum of transfer 

of a copyright “can use terminology such as ‘all assets’ that clearly includes 

copyrights.” ITOFCA, Inc., 322 F.3d at 931.  When parties offer extrinsic evidence 

to prove the meaning of a copyright's instrument of conveyance or memorandum 

of transfer, it is for a jury to weigh the extrinsic evidence.  See Welles, 503 F.3d at 

737.  Following Johnson’s logic, only a memorandum that identifies a specific 

copyright would be an effective writing, despite that not a single case supports that 

notion and several cases hold to the contrary. 

Jury Instruction 33 correctly told the jury that “[i]n this case Storix does not 

claim to be the author and initial owner of the registered copyright at issue.  

Instead, Storix claims that it received the copyright by virtue of assignment from 

Anthony Johnson so that Storix is now the assignee or owner of the copyright.” 

[2SER-Tab-61, p.308.]  Additionally, the jury was instructed that “[t]o be valid, the 

transfer, sale or conveyance must be reflected in writing, which may include a note 

or memorandum of the transfer.” [Id.]  Jury Instruction 34 stated: 
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A transfer of copyright ownership must be accomplished in writing 
and signed by the owner of the rights conveyed or such owner’s duly 
authorized agent.  The word ‘copyright’ need not be used, so long as 
the writing reflects a transfer of assets broad enough to include a 
copyright.  The meaning of terms set forth in an note or memorandum 
of transfer may be interpreted and explained by course of dealing or 
usage of trade or by course of performance.  It is for you to decide 
whether a copyright owner intended to transfer ownership by all the 
evidence in this case. 

[Id. at 309.] 

Johnson is incorrect that extrinsic evidence was used to fill in “gaps” 

required by a Section 204(a) writing. [AOB, p.37.]  Instead, a writing—clear on its 

face—existed, but extrinsic evidence was used for the jury to assess if the writing 

meant exactly what it said or something different as argued by Johnson.  Nothing 

submitted by Johnson establishes the instructions to the jury were erroneous as a 

matter of law.16 

III. JUDGMENT MAY BE AFFIRMED BASED ON THE JURY’S 
FINDING JOHNSON’S CLAIM WAS TIME-BARRED  

Johnson virtually ignores that the jury found his infringement claim against 

Storix was time-barred. [1ER220.]  This separate affirmative defense bars 

Johnson’s claims regardless of any purported error associated with the jury’s 

determination Storix owned the SBAdmin copyrights.  Johnson’s failure to 
                                           
16 Johnson also argues (without elaboration) that he was prejudiced because the 
jury returned a verdict indicating “N/A” regarding the existence of an implied 
license. Johnson’s argument is speculative and unsupported, and in any event has 
been waived. See Northwest Accept. Corp v. Lynnwood Equip., Inc., 841 F.2d 918, 
923 (9th Cir. 1987).  
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challenge the jury’s finding waives appeal of that issue. See Northwest Accept. 

Corp., 841 F.2d at 923; see also Fed.R.App.P. 28(a)(4). 

Johnson’s only argument is that “[b]ecause Jury Instruction 34 erroneously 

led the jury to conclude that the 2003 Annual Report was Storix’s note or 

memorandum of a transfer of the software’s copyright, Jury Instruction No. 41 on 

its face mandated that the jury also conclude the claim was time-barred.” [AOB, 

p.38.]  The instruction to the jury regarding Section 204(a)’s writing requirement 

had nothing whatsoever to do with Storix’s affirmative defense that Johnson’s 

claims were time-barred.  Thus, the jury’s finding Johnson failed to timely bring 

his infringement lawsuit is an alternative ground to affirm the judgment. 

Johnson’s infringement claim was rooted in an ownership dispute and 

therefore his ownership claim must have accrued no more than 3 years prior to 

filing suit in 2014. See 17 U.S.C. §507(b).  Where, as here, “the gravamen of a 

copyright infringement suit is ownership, and a freestanding ownership claim 

would be time-barred, any infringement claims are also barred.” Seven Arts Filmed 

Entm’t Ltd. v. Content Media Corp. PLC, 733 F.3d 1251, 1257 (9th Cir. 2013) 

(“Seven Arts”); accord Kwan v. Schlein, 634 F.3d 224, 228 (2d Cir. 2011) (“[a]n 

ownership claim accrues only once, when ‘a reasonably diligent plaintiff would 

have been put on inquiry as to the existence of a right.’”). 
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Focusing solely on the Annual Report, Johnson contends that somehow the 

jury was duped into finding his case time-barred by being confused on the question 

of transfer.  However, the jury was presented with evidence that, beginning in 

2003, Johnson signed and was aware of documents stating: “Title to our 

copyrights, patents, and any other intellectual property rights in the Code and 

Storix Product(s) documentation remain with [Storix].” [1SER-Tab-9, §13.3)] 

And, in 2004, he signed documents stating:  

STORIX claims and reserves to itself all right in the Software and any 
associated documentation and all benefits afforded under U.S. 
copyright law, all international copyright conventions, and U.S. and 
international intellectual property law. 

[2ER179, §2.8.]  

Having signed those documents (and many others), he cannot claim 

ignorance of Storix’s ownership claim. See Seven Arts, 733 F.3d at 1257 (party 

that personally signed contracts cannot claim ignorance.).  Johnson’s ownership 

claim accrued ten plus years before he filed suit based on his actual knowledge that 

Storix claimed ownership of the copyrights to SBAdmin as early as 2003/04.  

Accordingly, the jury was clearly capable of finding his claims time-barred under 

17 U.S.C. §507(b) without ever referencing Instruction No. 34, or any facts 

relevant to the transfer analysis.  Johnson offers nothing to establish otherwise, and 

therefore the judgment should be affirmed on this alternative ground.  
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IV. JUDGMENT MAY BE AFFIRMED BASED ON THE JURY’S 
FINDING ON WORK FOR HIRE 

A derivative work is a “work based upon one or more preexisting works.” 17 

U.S.C. §101. “A work consisting of…elaborations, or other modifications which, 

as a whole, represent an original work of authorship, is a ‘derivative work.’” Id. 

The party executing the new work holds the copyright in the new elements in its 

own right. Abend v. MCA, Inc., 863 F.2d 1465, 1479, 1481, 1486-87 (9th Cir. 

1988).  When a work is made for hire, “the employer or other person for whom the 

work was prepared is considered the author” and owns the copyright “unless the 

parties have expressly agreed otherwise in a written instrument signed by them.” 

US Auto Parts Network, Inc. v. Parts Geek, LLC, 692 F.3d 1009, 1015 (9th Cir. 

2012); 17 U.S.C. § 201(b). If a work is “lawfully derived from a preexisting 

copyrighted work, the employer holds the copyright to the original, nontrivial 

material contributed to the preexisting work.” Id. at 1018. 

The Ninth Circuit has held that software is a “work made for hire” if (1) 

written by an employee, and “(2) the development of software code was of the type 

of work the employee was employed to perform, the work occurred substantially 

within the authorized work hours and space limits, and the work was actuated, at 

least in part, by a purpose to serve” the employer. Id. at 1015; JustMed, Inc. v. 

Byce, 600 F.3d 1118, 1126 (9th Cir. 2010).  
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Storix’s counterclaim included a request for a declaration that it owns all 

derivatives of SBAdmin created since its formation as “works for hire.”  Even if 

Johnson somehow retained copyright ownership to the pre-incorporation software 

(which the jury found he did not), the copyrights for any derivatives created after 

the company’s formation are owned by Storix as a matter of law, and any 

contributions by Johnson were works for hire. 

Johnson is incorrect that the issue of work for hire and the jury’s 

determination that Storix owns the copyright to changes made to the SBAdmin 

software from the time of Storix’s incorporation were tied to the writing 

requirement of Section 204.  During trial, Johnson’s counsel confirmed as much 

when discussing verdict forms: “Well, seven is based on work for hire, which 

doesn’t have anything to do with the issue of transferring ownership.” [4ER791:6-

8.] 

The work for hire analysis considered entirely different evidence than the 

transfer analysis, such as Johnson’s status as a W-2 employee, the time, place and 

manner of his programming work, his receipt of benefits, among other things.  The 

jury was also separately instructed on this issue. [2SER-Tab-61, p.312.]  The jury 

was clearly capable of reaching a determination that all post-incorporation works 

were created as works for hire without referring to Instruction No. 34.  Again, 

Johnson offers nothing to establish otherwise, thus the judgment should be 
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affirmed on this alternative ground.  See Northwest Accept. Corp., 841 F.2d at 923; 

see also Fed.R.App.P. 28(a)(4). 

V. THE FEE AWARD WAS WITHIN THE DISTRICT COURT’S 
BROAD DISCRETION 

The Copyright Act provides the district court discretion to award “a 

reasonable attorney's fee to the prevailing party as part of the costs.” 17 U.S.C. 

§505.  In its recent opinion in Kirtsaeng v. John Wiley & Sons, Inc., the Supreme 

Court confirmed the nonexclusive factors courts may consider in determining 

whether a proposed award “advances the Copyright Act's goals” of “encouraging 

and rewarding authors' creations while also enabling others to build on that work.” 

136 S.Ct. 1979, 1986 (2016).  These factors include motivation, the objective 

unreasonableness of the losing party's factual and legal arguments, the degree of 

success obtained, the need, in particular circumstances, to advance considerations 

of compensation and deterrence, and frivolousness. Id. at 1985; Fogerty v. 

Fantasy, Inc., 510 U.S. 517, 534 n.19 (1994); Omega S.A. v. Costco Wholesale 

Corp., 776 F.3d 692, 695-96 (9th Cir. 2015). 

Applying these factors, the district court performed a detailed analysis of the 

facts and law and concluded Storix was entitled to its attorneys’ fees for defending 

Johnson’s claims. [1ER4-16.]  Nonetheless, Johnson argues reversal is required 

because the district court’s “balancing of factors was indefensible.” [AOB, p.40.]  

In short, he urges that the district court’s finding his suit was not frivolous and 
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technically reasonable prevented the award of fees.  However, as recognized by the 

district court, reasonableness or unreasonableness is not dispositive, and courts 

“must also give due consideration to all other circumstances relevant to granting 

fees.” Kirtsaeng, 136 S.Ct at 1983. Courts retain “discretion, in light of those 

factors, to make an award even when the losing party advanced a reasonable claim 

or defense.” Id.  “There is no precise rule or formula for making these 

determinations....” Fogerty, 510 U.S. at 534. “Prevailing plaintiffs and prevailing 

defendants are to be treated alike.” Id. at 534; see also Perfect 10, Inc. v. CCBill 

LLC, 488 F.3d 1102, 1120 (9th Cir. 2007). 

The district court determined the evidence Storix adduced “confirmed that 

the Annual Report meant what it said: when Plaintiff Johnson said he was 

transferring ‘all assets,’ he meant ‘all assets,’ including the copyright. See Radio 

Television, 183 F.3d at 927.” [1ER12.]  Johnson’s own words memorialized the 

transfer of copyright ownership to Storix, and for years prior to filing this action, 

Johnson himself stated–again and again–that Storix owned the copyrights to the 

SBAdmin software.   

Based on this evidence, the district court determined, “[i]n the face of this 

overwhelming evidence, it was unreasonable for Plaintiff Johnson to maintain that 

he did not intend to transfer the copyright.” [Id.]  Nevertheless, the district court 

felt compelled based on VMG Salsoul, LLC v. Ciccone, 824 F.3d 871, 887 (9th Cir. 

  Case: 16-55439, 07/13/2017, ID: 10508203, DktEntry: 48, Page 60 of 65



52 

2016), to find Johnson’s claim was technically reasonable because he raised an 

issue in opposition to summary judgment regarding his intent sufficient to reach a 

jury.  The district court therefore concluded Johnson’s position was objectively 

reasonable, at least through the conclusion of trial, and gave “substantial weight” 

to that assessment citing to Kirtsaeng, 136 S. Ct. at 1983 and VMG Salsoul, 824 

F.3d at 887. [Id.]  However, even then the district court noted “the tension between 

the Ninth Circuit's holding that cases that proceed to trial are objectively 

reasonable, VMG Salsoul, 824 F.3d at 887, and the Supreme Court's observation 

that an attorneys' fees award in a copyright case is meant to give a litigant with a 

meritorious case “an incentive to litigate the case all the way to the end.’ 

Kirtsaeng, 136 S.Ct. at 1986.” [1ER12, fn.4.] 

The district court ruling was not an abuse of discretion.  Nothing presented 

by Johnson establishes the reasons given by the district court were not well-

founded or that the reasons were contrary to the purposes of the Copyright Act.  

Fantasy, Inc. v. Fogerty, 94 F.3d 553, 560 (9th Cir. 1996). A successful defense 

furthers the purposes of the Copyright Act just as much as a successful 

infringement suit does. See Inhale, Inc. v. Starbuzz Tobacco, Inc., 755 F.3d 1038, 

1043 (9th Cir. 2014), citing Fogerty, 510 U.S. at 527, (“[D]efendants who seek to 

advance a variety of meritorious copyright defenses should be encouraged to 

litigate them to the same extent that plaintiffs are encouraged to litigate meritorious 
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claims of infringement.”).  Johnson’s spin on the evidence and excuses for his 

improper motives and behavior were properly rejected by the district court and are 

not a basis to reverse the district court’s exercise of discretion. 

CONCLUSION 

Based on the foregoing, Storix respectfully requests that the judgment be 

affirmed. 

DATED: July 13, 2017 PROCOPIO, CORY, HARGREAVES 
AND SAVITCH LLP 

 By: s/Kendra J. Hall 
  Paul A. Tyrell 

Kendra J. Hall 
Sean Sullivan 
Attorneys for Appellants 

  Case: 16-55439, 07/13/2017, ID: 10508203, DktEntry: 48, Page 62 of 65



54 

STATEMENT OF RELATED CASES 

In accordance with Ninth Circuit Local Rule 28-2.6, Appellee hereby 

advises the Court that this case not related to any other case pending in this Court. 

 

 Respectfully submitted, 

DATED: July 13, 2017 PROCOPIO, CORY, HARGREAVES & 
SAVITCH LLP 

 By: s/Kendra J. Hall 
  Paul A. Tyrell 

Kendra J. Hall 
Sean Sullivan 
Attorneys for Appellants 
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