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I. SUMMARY 

Storix’s Response Brief (“RB”) recites the district court’s order, but offers 

no substantive response to most of Johnson’s arguments in his Opening Brief 

(“AOB”). Storix states erroneous conclusions of law without citing any authority, 

and misstates testimony and evidence without reference to the actual record. It 

states only that the court was “well within its discretion” and “The only remaining 

issue is whether the amount awarded by the district court was unreasonable and an 

abuse of discretion.” (RB at 13.) Johnson argued that the entire determination of 

the award was based on erroneous facts, errors of law, and that it was an abuse of 

discretion in failing to reweight factors disfavoring an award in light of the 

equitable issues specifically identified by the Ninth Circuit and the overriding 

goals of the Copyright Act.  

The district court stated that it had reconsidered the underlying facts Johnson 

raised on remand, but nevertheless re-issued its prior findings clearly contrary to 

the evidence. The facts underlying the district court’s fee determination were based 

entirely on the content of three emails that were unrelated to the copyright 

litigation, had no impact on the attorney’s fees, were in response to separate State 

court litigation, and were nevertheless clearly misquoted and misconstrued. There 

is simply no basis for this fee award. Even if there were some small truth to any of 
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the district court’s factual findings underlying its fee determination, none had any 

relevance to the copyright litigation.   

The district court gave no consideration to the extraordinary circumstances 

of this case or the extreme financial hardship that Johnson has endured for years as 

a direct result of this litigation. Storix has now insisted for three years that it be 

compensated for its unprecedented success in claiming ownership of a copyright it 

paid nothing for. This attorney fee award is contrary to the overriding goals of the 

Copyright Act, and serves only to instill fear in other authors that their confidence 

in the protections of the Copyright Act may be similarly misplaced.  

II. CIRCUMSTANCES OF THE CASE 

Storix summarized the entire circumstances that gave rise to this lawsuit as 

“Johnson is Storix’s founder and largest shareholder” and “Johnson quit working at 

Storix ten years later in 2014.” (RB at 3-4.) If Storix’s response brief and the 

district court’s order were read without knowledge of the facts summarized below, 

Johnson would appear nothing more than a disgruntled former employee. In 

awarding attorney’s fees, “[C]ourts must view all the circumstances of a case on 

their own terms, in light of the Copyright Act's essential goals.” Kirtsaeng v. John 

Wiley & Sons, Inc., 136 S. Ct. 1979, 1989 (2016). Storix minimizes the import of 

Johnson’s standing to bring the copyright litigation in saying, “based on a 1999 

copyright registered in the name of Storix’s predecessor sole proprietorship, 
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Johnson for the first time claimed ownership of the copyrights to SBAdmin”. (RB 

at 4.) Storix fails to mention that Johnson was the author of the SBAdmin software 

and the sole proprietor who registered the copyright in his name. By his registering 

his copyright, Johnson gave constructive notice to the world that he was the 

copyright owner for fifteen (15) years. After incorporating Storix, Johnson was the 

sole owner, shareholder, officer and director of Storix for 12 years. (AOB at 2-3.)  

Johnson gifted 60% share of his company to his four long-term employees after he 

received a terminal medical diagnosis. But, after Johnson miraculously survived, 

he was harassed by Storix’s new management/shareholders three years later until 

he was forced to resign. (AOB at 3.) Storix cut off all of all shareholder 

distributions to Johnson and deprived him of any access or income from his 

company since. (AOB at 4.)  

Before the copyright trial, Storix sued Johnson in state court for allegedly 

intending to compete with his own company. (AOB at 5.) Then, after a jury in this 

case found Storix to be the owner of Johnson’s registered copyright, Storix sued 

him for “stealing” a copy of its propriety software when Johnson left the company 

in 2014. (AOB at 6.) Storix continued the state court actions against Johnson for 3 

½ years to a jury trial before ever stating any harm. Johnson finally defeated 

Storix’s frivolous claim in 2018, but not before being unemployed for four years, 

losing his home and his savings, and having his professional reputation completely 
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destroyed. (AOB at 5-7.) Storix has produced no improvements to Johnson’s 

software in five years, and its sales have consistently declined since Johnson was 

removed from the company. (AOB at 4.)  

III. ARGUMENT 

A. Issues Johnson Raised on Remand Were Not Decided By This Court and 
Are Not Barred From Appeal 

Storix argued that “the district court is limited by this court’s remand in 

situations where the scope of the remand is clear. Planned Parenthood of 

Columbia/Willamette Inc. v. Am. Coalition of Life Activists, 422 F.3d 949, 966 (9th 

Cir. 2005).”  Storix states, “This Court’s limited remand ‘to reconsider the amount’ 

of fees to be awarded to Storix did not permit the district court to reexamine 

whether to award fees at all.” (RB at 15.) The district court decided that the amount 

of fees, and not the decision to award fees, was the only issue to be decided. 

Johnson specifically limited his appeal to amount of fees, but argues that $0 or a 

nominal amount is fair and reasonable given the entirety of circumstances and the 

overriding goals of the Copyright Act.  

Storix challenged Johnson’s assertion that “the district court failed to 

reconsider the underlying issues or rebalance the factors it felt favored an attorney 

fee award” by stating that the court “reviewed its prior findings”, “attempted to 

explain the court’s rationale during the [] hearing”, and “considered and 

reconsidered every factor.” (RB at 16.) “[A]ny issue not expressly or impliedly 
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disposed of on appeal may be considered by the trial court on remand.” Kearns v. 

Field, 453 F.2d 349, 354 (9th Cir. 1971). The district simply restated its prior 

findings without reference to the errors of fact and law Johnson raised at the 

remand hearing.  

Furthermore, this Court should not be precluded from reconsidering prior 

issues in light of the entirety of circumstances and essential goals of the Copyright 

Act because this attorney fee dispute and Storix’s determination to simultaneously 

destroy Johnson in state court over the same issues has left Johnson financially 

devastated. “A court may have discretion to depart from the law of the case where: 

[…] changed circumstances exist; or [] a manifest injustice would otherwise 

result.” US v. Alexander, 106 F.3d 874, 876 (9th Cir. 1997).  

B. Storix’s Authority Governing the Award of Attorney Fees is Inapplicable 
and Incomplete 

Although not an issue under dispute, Storix argues that the attorney’s hours 

and rates are consistent with the lodestar model. (RB at 18.) The district court’s 

order and Storix’s response brief lists the factors enumerated in Kerr v. Screen 

Extras Guild, Inc., 526 F.2d 67 (9th Cir. 1975) that may be used to adjust the 

lodestar figure to a reasonable amount, including “(1) the time and labor required; 

… (8) the amount involved and the results obtained; … and (12) awards in similar 

cases.” (RB at 18.) “The failure to consider such factors constitutes an abuse of 

discretion.” Kerr. at 70. Storix notes no Kerr adjustments and the district court 
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considered only “the amount involved and the results obtained” as a factor 

favoring the fee award.  

1. The “amount involved” was extraordinary. 

Storix argues that Johnson’s assertion that “no other case involving a 

copyright transfer absent a written agreement has ever survived summary 

judgment” is “a misstatement of law governing copyright transfers, which only 

requires written evidence of a transfer, not a ‘written agreement.’” Storix is wrong 

and has never cited any authority to the contrary. (AOB at 20.) No other case 

involving a claim of ownership of another’s registered copyright has accumulated 

a fraction of the fees Storix incurred because none have reached a jury.  

2. The “result obtained” is an unenforceable copyright. 

The district court noted that “Storix won on every material issue submitted 

to the jury, and therefore concluded that ‘the degree of success factor weighs in 

favor of . . . Storix.’” (Dkt. 299 at p. 5:18-20.)  The court conflated Storix’s success 

at trial with the results obtained. Storix obtained a pyrrhic victory in that it now 

owns copyrights it has no ability to enforce because it has no written agreement 

signed by Johnson to record the ownership transfer with the Copyright Office.  

Storix attempts to distract from this fact by saying the jury’s decision that a 

“written agreement” is not required to transfer a copyright “was previously 

affirmed in Storix’s favor and is not before this Court.” (RB at 28.) Johnson does 
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not dispute the findings of this Court, only arguing that the “degree of success” is 

minimal given the very limited “results obtained”.1  

3. The district court ignored “awards in similar cases”.  

Johnson showed on remand that the cases cited by Storix actually disfavored 

any award. (Dkt. 288 at p. 15:19-16:9.) Each case involved meritless claims, 

vexatious litigants and significant litigation misconduct, yet still resulted in a 

fraction of the amount of fees imposed on Johnson. (AOB at 21-23.) Storix argues 

that “Johnson also fails to cite to or elaborate regarding any specific case that 

should have been considered and which would have compelled a different result.” 

(RB at 29.) Obviously, Johnson cited no awards in similar cases because there have 

been none. This is the only case since Kirtsaeng in which fees were awarded 

against any objectively reasonable party. Storix responds that, “There is nothing in 

the record establishing the district court did not consider other awards in applying 

its 25% reduction to Storix’s already reduced fees.” (RB at 29.) To the contrary, 

the district court specifically stated that, because Storix’s hours and rates were not 

excessive, “There is thus no fair basis for the Court to further adjust the lodestar 

figure in complying with the Ninth Circuit’s directive to reduce Storix’s award.” 

(Dkt. 299 at 11:5-6.)  

                                            
1 Because Storix later argues against significant weight being given to the 
“reasonableness” of Johnson’s claim, this issue is addressed in greater detail the 
last section. 
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C. Storix Failed to Respond to Many of Johnson’s Significant Arguments  

1. The court awarded fees to sanction conduct unrelated to the 
copyright litigation  

Storix provided no response to Johnson’s argument that the conduct referred 

to by the district court was prompted by and related to other litigation in state 

court, was unrelated to the issues of the copyright litigation, and had no effect on 

the attorney fees in this case. (See AOB 14-19.) Instead, Storix claims that 

“Johnson has failed to cite to any legal authority and has failed to provide any 

reasoned argument supporting his claim.” (RB at 29.) This is simply not true. The 

district court awarded fees to sanction misconduct, but in doing so it could “go no 

further than to redress the wronged party ‘for losses sustained.’” Goodyear Tire & 

Rubber Co. v. Haeger, 137 S. Ct. 1178, 1186, 581 U.S. (2017) (citing Mine 

Workers v. Bagwell, 512 U.S. 821, 826-830, (1994)). (AOB at 15.) Storix suffered 

no losses because no alleged misconduct was related to the copyright litigation and 

Storix expended no fees as a result.  

2. There was no litigation misconduct. 

Storix refers to “fee-shifting” to sanction “litigation misconduct”, but with 

no explanation as to how the issue relates to this case. (RB at 19.) “[A] court may 

order fee-shifting because of a party's litigation misconduct, … to deter repeated 

instances of copyright infringement or overaggressive assertions of copyright 

claims, …” Kirtsaeng at 1989. Johnson argued that there was no litigation 
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misconduct and that the district court based its determination solely on statements 

in Johnson’s emails it found “inappropriate”. (AOB at 16-19.)  

3. There was no conduct needing deterrence. 

Storix argues that Johnson’s conduct must be deterred because his “conduct 

during the litigation was found to have gone well beyond what was necessary to 

protect his asserted legal interests.” (RB  at 22.) But Storix referred to findings in 

the district court’s order which, even if true, are simply facts and not conduct 

needing to be deterred. The order states that “this deterrence must not go so far that 

it deters plaintiffs (like Johnson) with reasonable claims from filing suit at all.” 

(Dkt. 299 at 12:2-4.) The court then contradicts itself in saying that the award is 

“sufficient to deter Johnson’s conduct, without being excessive or unreasonable 

under the circumstances.” (Id. at 12:6-8.) A fee award of over $400,000 would 

deter any author (including Johnson) from bringing a reasonable case. Storix did 

not respond to Johnson’s arguments that all “conduct” identified by the district 

court was simply sending three emails, nor did Storix provide any example to the 

contrary. There simply is no conduct needing to be deterred or for which there is 

any chance of recurrence.  

4. The district court awarded fees to deter Johnson from exercising 
his rights.  

Storix further ignores Johnson’s arguments that the district court improperly 

and specifically awarded fees to deter Johnson from exercising his rights to free 
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speech, to petition in unrelated matters, and to enforce his copyrights before a jury 

found that he impliedly gave away his copyrights for no reason. (AOB at 21.) 

5. The evidence is contrary to a finding of Johnson indenting to 
destroy Storix.  

Storix offered no response to Johnson’s argument made at the remand 

hearing and in his brief that “he was still funding a shareholder derivative suit for 

Storix’s benefit, contradicting the notion that he was wanted to destroy Storix.” 

(AOB at 18; Dkts. 288-1 at ¶7; 311 at pp. 47:21-48:4, 40:19-24.) The fact that 

Storix counsel was tasked by the management/shareholders to defend against the 

company’s claims at Johnson’s expense does not diminish the lawsuits purpose.  

6. The court ignored the essential purpose of the Copyright Act. 

Johnson argued that this attorney fee award “defeats the overriding goals of 

the Copyright Act by discouraging other authors from litigation, instead forfeiting 

their works to avoid similar financial ruin at the hands of over-aggressive 

corporations and their attorneys.” (AOB at 25.) Storix argued only that Johnson 

could seemingly afford it because of the amount of money he paid to his own 

attorneys. (RB at 31-32.) The issue is not whether Johnson could afford his side of 

the litigation, but whether this fee award would install fear in other authors that 

litigating to protect their rights might similarly end in losing all rights to their 

works and still having to pay for both sides of the litigation. 
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D. Storix is Wrong that Compensatory Fees Are Provided By the Copyright 
Act and that All Compensatory Fees are Discovery Sanctions. 

Johnson argued the district court improperly used attorney fees to sanction 

conduct during a time in which no conduct occurred and no attorney fees were 

expended as a result. (AOB at 14-15.) Storix argues that the recent Supreme Court 

case cited by Johnson, Goodyear Tire & Rubber Co. v. Haeger, 137 S.Ct. 1178, 

581 U.S. (2017), is inapplicable because fees in this case were provided pursuant 

to the Copyright Act and not sanctions pursuant civil procedures. (RB at 24.) 

Storix is mistaken. Although attorney fees provided under civil procedures must be 

compensatory, the general rules for compensatory fees are not limited to civil 

procedures. Nevertheless, the Copyright Act does not provide for compensatory 

attorney fees,2 but the district court created compensatory fees when it imposed a 

temporal limitation. (AOB at 15.) The fees were not imposed pursuant to the 

Copyright Act because they were based on conduct unrelated to the copyright case. 

Johnson sent Storix management an angry email (‘Buckle Up Boys!’) in 

response to the first frivolous lawsuit Storix’s management/shareholders brought 

against him in state court. (AOB at 17.) “[I]n order to narrowly tailor the award to 

Johnson’s misconduct, [...] the Court granted Storix only the fees it incurred from 

                                            
2  Storix states that the district court considered “whether the attorneys’ fees 
awarded met with the Copyright Act’s goal of compensating those that advance a 
meritorious copyright defense.” (RB at 1.) This statement is very short-sighted and 
ignores presiding law as well as the actual goal of the Copyright Act.  
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October 6, 2015—the date of Johnson’s ‘Buckle up boys!’ email—through the end 

of trial.” (Dkt. 299 at p7:2-4; underline added.) The fees during a period when 

misconduct occurred must be limited “to the fees that party would not have 

incurred but for the bad faith.” Goodyear at 1182. (bold added.) “Where 

compensation is intended, a fine is imposed, payable to the complainant. Such fine 

must of course be based upon evidence of complainant's actual loss.” United States 

v. Mine Workers, 330 U.S. 258, 304 (1947).  

The district court improperly awarded Storix $544,704 in attorney fees as 

compensation for Johnson’s “bad faith” email. The court awarded fees during a 

period of litigation in which the email existed – not during a period in which it 

caused Storix to expend any attorney fees. On remand, the court reduced the fees 

to $407,778, but its method of calculation and reasoning did not change. 

E. Storix’s Claim of Johnson Mischaracterizing Evidence Warrants 
Reviewing the Underlying Evidence for Clear Error 

All factual findings of the court are based on a few sentences in three emails. 

(Dkt. 66-1, Exs. A, B & D.) Storix argues that “The district court was within its 

discretion in accepting a different interpretation of the evidence.” (RB at 27.) The 

issue is that the district court never considered the actual evidence, only Storix’s 

intentionally misconstrued interpretation. The district court’s findings must be 

reviewed for clear error where findings of fact are based solely on written record. 

See L.J. v. Pittsburg Unified Sch. Dist., 850 F.3d 996, 1002 (9th Cir. 2017). A 
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factual finding is clearly erroneous if the district court's account of the evidence is 

implausible in light of the entire record. See Anderson v. Bessemer City, 470 U.S. 

564, 573-574 (1985). However, “Courts of Appeals have on occasion asserted the 

theory that an appellate court may exercise de novo review over findings not based 

on credibility determinations.” Id. at 574.  

On remand, Johnson tried to get the district court to reconsider the evidence 

in proper context and in view of the surrounding circumstances. He pointed out 

that that the few sentences from which Storix created its narrative, when read in 

proper context, were completely contrary to its conclusions.  A plain reading of the 

emails shows Johnson’s expectation that his copyright ownership would soon be 

confirmed by the court, and his desperation at preventing Storix from being 

destroyed before the litigation ended.  The emails were provoked by the frivolous 

state lawsuit Storix’s management/shareholders had just brought against Johnson, 

and threaten the shareholder derivative suit Johnson eventually brought on Storix’s 

behalf in response. The emails clearly express Johnson’s determination to stop 

Storix’s management/shareholders from further neglecting the software and 

litigating his company into bankruptcy.  

Storix argues that “Johnson’s emails were not the ‘entire basis’ for the 

district court’s award” (RB at 27) without referring to any other evidence. Storix 

repeatedly cites the district court’s order saying that Johnson’s motivation in 
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bringing the lawsuit “was not simply to win damages for alleged copyright 

infringement . . . but also to wrest control of [Storix] from its majority shareholders 

and to force the company to ‘close its doors’.” (RB at 4, 8, 14, 26; Dkt. 299 at 3:4-

6.) It also accuses Johnson of threatening “litigation that would cause the employee 

to lose his home.” (Dkt. 299 at 3:18-21.) These conclusion are drawn from the 

following excerpt:  

“As I mentioned, this [threat of shareholder derivative lawsuit] was a 
last resort, but if I wait until Oct 30, the MSJ will be decided and 
Storix will close its doors (because I will NOT license the software to 
the company as long as any of you have any part of it). To try to 
avoid that, the only alternative is for you and everyone else to forfeit 
their shares and leave. […] Or call me and we'll see if there's a way 
to get you out of this before you lose your home.”   

(Dkt. No. 66-1, Huffman Decl. Ex. D; emphasis added.)  

There is no plausible way to interpret three stray words (“close its doors”) as 

Johnson bringing the copyright lawsuit to destroy his own company. It was 

improper for the district court to award over $400,000 in fees against Johnson for 

expressing anger towards his own former employees who were relentlessly and 

personally attacking him in state court (as they have done throughout the three 

years of this fee dispute) using his own money. Even if the court finds Johnson’s 

threats, tone or language “inappropriate”, there is no authority providing for 

punishing Johnson with attorney fees because he expressed anger over issues 

completely unrelated to the copyright case.   
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F. Storix is Wrong that the Reasonableness of Johnson’s Claim is Not 
Dispositive  

The only factor that does not actually disfavor attorney fees – Storix’s 

“degree of success” – has led to an absurd result that demonstrates the district 

court’s failure to give proper weight to the substantial reasonableness of Johnson’s 

position. “In Kirtsaeng, the Supreme Court held that a district court must give 

‘substantial weight to the objective (un)reasonableness of a losing party’s litigating 

position’ in fashioning an award of attorneys’ fees. 136 S. Ct. at 1986.” (Dkt. 299 

at 10:7-9.)  

Storix echoes the district court’s order in arguing that it was not improper for 

the court to subordinate the objective reasonableness of Johnson’s position by 

finding that it was only “reasonable enough to survive summary judgment.” (RB at 

1, 5, 7, 23; Dkt. 299 at 11:16, 6:24.) The court clearly did not give substantial 

weight to this factor in finding that “it was unreasonable for Plaintiff Johnson to 

maintain that he did not intend to transfer the copyright.” (RB at 5, 26-27.) 

Johnson’s unwavering argument was that Storix’s claim of his intending to transfer 

ownership of his copyrights (for no money and no reason) was insufficient to 

overcome the Copyright Act’s strict requirement that transfers of any exclusive 

rights must be explicitly executed in writing. 

In response, Storix argues that “Johnson misstates the law governing 

copyright transfers, which only requires written evidence of a transfer, not a 
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‘written agreement.’” (RB at 28.) To the contrary, “Under the copyright law, […] 

the author is also the owner of copyright unless there is a written agreement by 

which the author assigns the copyright to another person or entity.” U.S. Copyright 

Office - Definitions (FAQ).3 “Recordation of a document in the Copyright Office 

gives all persons constructive notice of the facts stated in the recorded document, 

but only if – (1) the document, or material attached to it, specifically identifies the 

work to which it pertains[.]” 17. U.S. Code § 205. “To be recordable, the document 

must be complete by its own terms.” 37 C.F.R. §201.4(c)(2). Storix never recorded 

the copyright ownership transfer because it possesses no writing that even refers to 

a copyright, and thus no writing the U.S. Copyright Office will accept to record the 

transfer. The result is that: 

1) Storix has no ability to enforce its copyrights. “[N]o civil action for 

infringement of the copyright in any United States work shall be 

instituted until preregistration or registration of the copyright claim has 

been made in accordance with this title.” 17. U.S.C. § 411; and  

2) Johnson is still holds all exclusive copyrights provided under the 

Copyright Act. “[T]he owner of copyright under this title has the 

exclusive rights to do and to authorize any of the following: (1) to 

                                            
3  https://www.copyright.gov/help/faq-definitions.html 
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reproduce the copyrighted work; (2) to prepare derivative works; (3) to 

distribute copies […] by sale or transfer or ownership;”  17 U.S.C. § 106. 

Storix knew this would be a problem long before trial, so it started suing 

Johnson before summary judgment over the same issues in state court, continuing 

the lawsuit for nearly 4 years by amending the complaint to include the jury’s 

ruling, then the district court’s findings in its fee order. (AOB at 6.) The decision 

that Johnson transferred all exclusive copyrights provided Storix a defense against 

Johnson’s infringement claim, but affords Storix no other rights except to continue 

selling the software registered in Johnson’s name without having to compensate 

him for his 15 years of work.  

 

Dated: February 1, 2019   Respectfully Submitted, 

s/Anthony Johnson                                                        
Anthony Johnson 
Pro Se Appellant 

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=17-USC-1602536950-364936160&term_occur=17&term_src=title:17:chapter:1:section:106
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