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DEMURRER TO CROSS-COMPLAINT 



1 Cross-Defendants David Huffman, Richard Turner, Manuel Altamirano, David Kinney, 

2 and David Smiljkovich (collectively, "Cross-Defendants") hereby state as follows in support of 

3 

4 

5 

6 

their Demurrer to the Cross-Complaint of Anthony Johnson: 

I. INTRODUCTION 

Johnson's Cross-Complaint is the latest in a series of disputes between Johnson and Cross

Defendants, who constitute Storix's current management and who collectively hold a majority of 

7 seats on Storix's Board. Unfortunately, these disputes are fueled by Johnson's frustration over 

8 the fact that he gave up control of the company he started, and he now wishes he was back in 

9 charge. In his Cross-Complaint, Johnson attempts to couch the various disagreements he has with 

10 Cross-Defendants' business decisions as fraud. But as much as Johnson wants to impugn his 

11 adversaries with a fraud label, his real dispute with them boils down to disagreements with 

12 business decisions Cross-Defendants reached in the exercise of their business judgment, and the 

13 fact that Johnson did not like having to obey the orders of his former employees, which resulted 

14 in workplace tensions. 

15 Johnson's fraud claim raises three alleged misrepresentations or omissions that he alleges 

16 were fraudulent. However, none of them could satisfy the elements of fraud, no matter how much 

17 Johnson wants to attach that label. Further, Johnson's fraud claim is deficient because he has 

18 failed to plead fraud with the required specificity. This is particularly true because Johnson's 

19 Cross-Complaint never actually sets out the statements he claims were misrepresentations. For 

20 these reasons, Cross-Defendants respectfully request the Court sustain their demurrer to 

21 Johnson's fraud claim. 

22 II. FACTUAL AND PROCEDURAL BACKGROUND 

23 Storix is a business that develops and sells a software product used for the backup and 

24 recovery of computer systems. (Cross-Complaint ,i 13.) Plaintiff Johnson founded Storix and 

25 initially was its sole shareholder. (Id. ,i 11.) However, in 2011, (due to serious health issues) 

26 Johnson transferred management and operational responsibilities of Storix to the employees, 

27 Defendants David Huffman, Richard Turner, Manuel Altamirano, and David Kinney. (Id. ,i 12.) 

28 Huffinan, Turner, Altamirano, and Kinney received a combined total of 60 percent of Storix's 
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DEMURRER TO CROSS-COMPLAINT 

Anthony
Highlight
It was filed only after they amended the complaint against me a week before the hearing to demur.

Anthony
Highlight
There are no facts to support this statement nor has there ever been. It is simply a weak effort to shift the focus of the defendant's actions on what they claim to be my "intentions". 

Anthony
Highlight
What business decisions are they referring to here? And which such decisions did I "disagree" with? 

Anthony
Highlight
What I liked or didn't like is hardly an issue, and what "orders" are they referring to? 

Anthony
Highlight
There is sufficient particularity in the allegations of the complaint, and the allegations of fraud incorporate all prior statements in the complaint. What is the difference between "specificity" and "particularity" here? 

Anthony
Highlight
Fraud have to be specific "statements". Misrepresentations can also be made by actions. The collective agreement to give me work to do so as to keep me "employed" long enough to obtain a loan to buy my shares after "firing" me is a misrepresentation.



1 shares, and Johnson retained the remaining 40 percent. (Id.) 

2 Although Johnson was no longer on the Board or management, he remained a Storix 

3 employee. (Id. ,r 26.) However, as he was no longer in charge, Johnson now had to follow the 

4 business decisions of, and report to, the individuals who had previously been his employees. As a 

5 result, tensions arose between Johnson and the Storix development team, and Johnson ultimately 

6 quit his job at Storix in May 2014. (Id. ,r 3 7 .) 

7 Since that time, Johnson has been enmeshed in multiple lawsuits with Storix, as well as 

8 with the individual Cross-Defendants who are in control of Storix's operations. 1 The present 

9 lawsuit was initiated by Storix in August 2015. Storix sued Johnson and another company 

10 Johnson created, Janstor Technology, alleging they were competing against Storix using a version 

11 of Storix's own software product. Storix alleges Johnson engaged in this competitive activity 

12 while he continued to serve as a Storix director. 

13 Johnson filed his Cross-Complaint in April 2016. Johnson's Cross-Complaint asserts 

14 claims for breach of fiduciary duty, fraud, and conspiracy. The Cross-Complaint raises an 

15 assortment of criticisms regarding the decisions and conduct of Cross-Defendants in their duties 

16 as officers and directors of Storix. Johnson generally claims, among other things: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 

• 

• 

Cross-Defendants allegedly failed to implement an update to Storix's software 

product that Johnson prepared, which Johnson alleges fixes a security 

vulnerability. (Cross-Complaint ,r,r 60, 70); 

Cross-Defendants allegedly used their control over management and the Board to 

"oust" Johnson from Storix and to attempt to force him to give up his Storix shares 

(id. ,r,r 60, 70); and 

Cross-Defendants filed the present lawsuit against him on Storix's behalf without 

authorization from the Board or from Storix shareholders (id. ,r,r 60, 70) (an 

26 In July 2014, Johnson sned Storix for copyright infringement in the United States District Court for the 
Southern District of California, alleging continued to own the copyright to the software and never transferred it to 

27 Storix. That case went to trial in December 2015, resulting in a unanimous jury verdict in favor of Storix and against 
Johnson. Post-trial proceedings and an appeal are ongoing. In October 2015, Johnson also filed a derivative lawsuit 

28 against the same five individuals who are the Cross-Defendants in the present lawsuit. Johnson's derivative lawsuit, 
which also is pending in San Diego Superior Court, raises many of the same issues as those asserted in Johnson's 
Cross-Complaint in the present suit. The derivative suit remains pending. 
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Anthony
Highlight
I never had to do anything or follow anything. I didn't have an employment contract. My "employment" was only a verbal understanding that I would remain on payroll in order to keep my insurance. 

Anthony
Highlight
He uses the term "enmesshed in" to distract from the fact that the only lawsuit in which I am currently involved is one in which I REPRESENT STORIX.

Anthony
Highlight
They conveniently leave out that I sued the company only after those "who were in control of the company" claimed ownership of my copyright. 

Anthony
Highlight
Yes, they are many of the same issues, but the derivative suit was for damages they did to the COMPANY and this is for damages they did to ME PERSONALLY.

Anthony
Highlight
This is not true. They never allege that I or Janstor was completing with them. It alleges that I created Janstor with the "intent" to complete. 

Anthony
Highlight
AFTER the defendants (in control of Storix) filed an amended complaint in which they still claim no damages against me. They did so only to drag out this lawsuit so they can keep using it as an excuse not to allow me any inspection rights. 



1 allegation Johnson asserts despite acknowledging Cross-Defendants control a 

2 majority of the Board seats and outstanding Storix shares, and thus presumably 

3 could authorization to the extent any further authorization was needed) (id. ,i,i 19, 

4 23)). 

5 Before filing this demurrer, Cross-Defendants' counsel met and conferred with Plaintiff to 

6 determine whether the objections raised in the demurrer could be resolved. After discussing 

7 Cross-Defendants' objections, Johnson stated he would not amend his Cross-Complaint. The 

8 parties thus have not reached any agreement resolving any of the objections Cross-Defendants 

9 have raised, necessitating this demurrer. (See Declaration of David J. Aveni, ,i 4.) 

10 III. 

11 

12 

DISCUSSION 

A. None Of The Alleged Fraudulent Acts Could Constitute Fraud 

The Cross-Complaint alleges the Cross-Defendants engaged in three separate 

13 misrepresentations or omissions that allegedly constitute fraud. (See Cross-Complaint ,i 70.) 

14 However, none of those three acts could constitute fraud as a matter of law. Johnson's fraud 

15 claim therefore must be dismissed. 

16 1. Alleged Misrepresentations Regarding the Need for Johnson to 

17 Develop Security Updates for the Software 

18 First, Johnson alleges the Cross-Defendants "falsely represented to Johnson that security 

19 measures were required of him was true when they had no intention of implementing the updates 

20 to the software improvements he developed." (Cross-Complaint ,i 70.) In other words, Johnson 

21 alleges his bosses assigned a work project to him - to develop an update for Storix's software 

22 product - that they did not intend to implement. But that isn't fraud. 

23 Johnson aclmowledges he worked on the software update as an employee of Storix. (See 

24 Cross-Complaint ,i,i 25, 34.) Cross-Defendants, who served as Storix's management, and thus 

25 were Johnson's supervisors, were entitled to assign work tasks to Johnson, and Johnson was 

26 compensated for that work through the salary he received. There is nothing fraudulent about a 

27 boss assigning a task to an employee even though the work, once completed, will never be used 

28 by the company. 
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Anthony
Highlight
The fact that they "could have authorized" a lawsuit against me doesn't relieve them from having to do so legally. This basically says that the "majority of the Board" can do whatever they want without any due process because they're the majority. Seriously???

Anthony
Highlight
Counsel intentionally made one attempt by email to meet and confer 1 hour before end of business hours on Friday, knowing that the deadline to meet and confer prior to filing the demurrer was on Sunday. I had no opportunity to resolve any objections because I wasn't told about them until Tuesday. How could I agree to amend the complaint to resolve their objections when I had no time to consider them??

Anthony
Highlight
I made no such claim. They were not my bosses and they didn't assign me anything. I agreed to do it myself because they were too busy. 

Anthony
Highlight
Those paragraphs do not use the word employee at all. They only refer to my "working at Storix" and "working for the company". I was NEVER an "employee" in the classical sense, nor did I ever have an employment contract.

Anthony
Highlight
Not even remotely true! 1) No one supervised me; 2) They were not entitled to assign me work; 3) I was not compensated for my work (unless I was less than half as valuable as any one else)



I In other words, Johnson's allegation fails because Johnson could never prove he 

2 reasonably relied on the alleged misrepresentation to his detriment - the elements of reliance, 

3 causation, and damage simply cannot not be satisfied. See Lazar v. Superior Court, 12 Cal. 4th 

4 631, 638 (1996) (stating the elements of fraud are (1) misrepresentation, (2) knowledge of falsity 

5 (or "scienter"), (3) intent to defraud, i.e. to induce reliance, (4) justifiable reliance, and (5) 

6 resulting damage.) Johnson alleges he relied on the misrepresentations by working on the 

7 software update. But that carmot constitute reasonable reliance because as an at-will employee, 

8 Johnson could be ordered to undertake any such work task without any explanation as to whether 

9 the company will ever implement Johnson's resulting work product. Thus, Johnson could not 

10 reasonably have performed the work in reliance on the alleged misrepresentation. He performed 

11 the work because his bosses assigned that task to him, and because he could lose his job ifhe did 

12 not complete the assigned project. 

13 Moreover, Johnson could not have suffered damage caused by the alleged 

14 misrepresentation. As an employee, what Johnson was entitled to receive was his agreed-upon 

15 compensation - in this case, Johnson's salary - in return for his job performance. Johnson was in 

16 fact paid his salary in return for his work, and his Cross-Complaint certainly does not allege to the 

17 contrary. Thus, Johnson simply cannot allege, and he has not alleged, that he suffered any 

18 damage from performing the assigned project, regardless of whether Storix ever intended to use 

19 that work or not. 

20 Another problem with this part of Johnson's fraud claim is that it is expressly contradicted 

21 by other allegations in his complaint. In Johnson's fraud claim, he alleges the Cross-Defendants 

22 "falsely represented to Johnson that security measures were required of him .... " as part of some 

23 alleged nefarious scheme to harm him. But elsewhere in the Cross-Complaint, Johnson 

24 apparently alleges the software update was his own idea, not the idea of Cross-Defendants. 

25 Johnson alleges that in late 2012 or early 2013, Johnson spoke with Cross-Defendants about 

26 Storix's plan to expand into a wide-area-network environment, and that he and Cross-Defendants 

27 agreed using the software in such an environment would create a security risk for customers. 

28 (Cross-Complaint 126.) Johnson alleges that as a result, he and Cross-Defendants jointly agreed 
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Anthony
Highlight
Again, they couldn't "order" me to do anything. We had an "understanding" as to what my role was, and I could come and go as I pleased. I had no work hours and no one ever told me what I could or could not work on. I was never expected to take orders from anyone and it was well understood that I had no actual "job".

Anthony
Highlight
What BS! They are trying to misrepresent NOW that I was a "mere employee" under the complete direction of my "bosses" and was "paid a salary in return for my work"!  Why would I allege to the contrary when I have no expectation that they would be making such a FRAUDULENT misrepresentation of my "job"!?

Anthony
Highlight
What difference is it who's idea it was? Regardless, they falsely "agreed" to something that caused me 9 months of work only to buy them time to take away my stock.



1 that Johnson should research the issue, and that after conducting this research, Johnson was the 

2 one who discovered major network security threats that caused the software update to be 

3 necessary. (Cross-Complain ,r 26.) 

4 Thus, Johnson alleges he was the one who concluded a software update was needed. In 

5 light of that allegation, Johnson's claim that Cross-Defendants defrauded him by "falsely 

6 represent[ing] to Johnson that security measures were required of him" makes no sense. (Cross-

7 Complaint ,r 70.) According to Johnson's own allegations, Cross-Defendants simply allowed 

8 Johnson to pursue a work project that Johnson championed. Again, that isn't fraud.2 

9 Further, Johnson's fraud claim is contradicted by an earlier allegation regarding the reason 

10 Cross-Defendants tasked Johnson with developing the software update. In his fraud claim, 

11 Johnson alleges Cross-Defendants lied to him about the necessity of having him prepare the 

12 security update and their intent to implement it. (Cross-Complaint i! 70.) But earlier in his Cross-

13 Complaint, Johnson alleges the reason Cross-Defendants asked him to work on the update was 

l 4 because they knew the security update was needed - the exact opposite of what he alleges as part 

15 of his fraud claim. 

16 Specifically, earlier in the Cross-Complaint, Johnson alleges that at one point after he 

17 developed the software update, he explained to Cross-Defendants why the update was necessary. 

18 Johnson then alleges Cross-Defendants already knew the software update was necessary, which is 

19 why they assigned him to develop it in the first place. Johnson alleges: 

20 "Of course, Cross-Defendants Turner and Huffman already knew that to be the 

21 case [that without the software update, customers' data was at risk] - which is 

22 why in late 2012/early 2013 they tasked Johnson with the job of researching and 

23 developing ways to improve and enhance the security features .... 

24 (Cross-Complaint ,r 32 ( emphasis added).) Thus, Johnson specifically alleges the reason Cross-

25 Defendants told him to develop the software update wasn't to defraud him, but rather because 

26 

27 

28 

2 Johnson's dispute over the software update simply boils down to the fact that Johnson disagrees with Cross
Defendants' ultimate business decision not to implement the software update Johnson developed. But that does not 
mean Cross-Defendants defrauded him by initially agreeing to have him work on that software update in the hope 
that the resulting work product was something Storix could implement in the future. 
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Anthony
Highlight
He just mis-stated the words and meaning of the referenced paragraph. Trying to make it look as though there was no reason for doing the work before I started it?

Anthony
Highlight
What "hope" is he referring to? Not only did they not implement it, they couldn't because they didn't have the skill. Then they hired someone with the skill who, after 18 months, left without achieving anything. This may defeat my claim of "fraud" by making me work on stuff they didn't intend to implement, but my point isn't that they didnt want it - it's that they only had me working on it to keep me "employed" (at less than 1/3 my salary) long enough to take away my stock. What I suffered was 1) working for 9 months at a fraction of what I could have been paid because I RELIED on their implementing the change, which would have resulted in increased company profits, and therefore my distributions. Instead, to my DETREMENT, they had me working for no other reason than to rob me of the very shares I expected would increase in value.  

Anthony
Highlight
see comment below

Anthony
Highlight
Yes, they knew it was needed, but that doesn't change the fact that they only "allowed" me to work on it in order to keep me employed long enough to take my stock. 

Anthony
Highlight
A bit of an overstatement. They never "tasked" me with it. We mutually agreed that I would take on that task.



1 they believed the software update was necessary for Storix's business. In light of that allegation 

2 regarding Cross-Defendants' non-fraudulent intent, Johnson cannot establish scienter, and his 

3 fraud claim must fail. 

4 2. Alleged Misrepresentations Regarding Authority to Sue Johnson on 

5 Behalf of Storix 

6 The second basis for Johnson's fraud claim is his allegation that Cross-Defendants 

7 "falsely represented they had authority to sue [Johnson] in the name ofStorix." (Cross-Complaint 

8 ,i 70.) Specifically, Johnson claims Cross-Defendants misrepresented to Storix's attorney that 

9 they had authority to sue Johnson for breach of fiduciary duty on Storix's behalf, when Johnson 

10 claims Cross-Defendants never actually sought authority from the Board of Directors or 

11 shareholders to sue him. (Cross-Complaint ,i 47.) 

12 But once again, these allegations simply cannot satisfy the elements of fraud. Johnson 

13 alleges he is both a director and a shareholder, and he was so at the time Storix filed the 

14 underlying breach of fiduciary duty lawsuit. (Cross-Complaint ,i,i 17, 22.) Thus, (assuming 

15 Johnson's allegations regarding the lack of authorization are true), Johnson must have known that 

16 neither the Board nor the shareholders approved the suit. As a director and shareholder, Johnson 

17 knew he was never given the opportunity to vote on whether Storix should sue him. In fact, that 

18 he never had such opportunity is the whole basis for this allegation. Because Johnson always 

19 must have known that neither the Board nor the shareholders voted to approve the litigation, 

20 Johnson cannot establish that he reasonably relied on the alleged misrepresentation.3 Johnson 

21 could not have relied on the alleged misrepresentation that the Storix suit against him was 

22 authorized when he always knew or should have known that alleged misrepresentation was false.4 

23 Ill 

24 

25 In fact, Johnson does not even allege Cross-Defendants made this misrepresentation to him. Instead, 
Johnson alleges the misrepresentation was made to Storix's "corporate attorney." (Cross-Complaint i 47.) 

26 
This pm1ion of Johnson's fraud claim similarly fails because Johnson fails to allege any compensable harm 

27 that he suffered as a result of this alleged misrepresentation. To the extent Johnson appears to allege the harm was 
any attorneys' fees he incurred in defending against Storix's lawsuit against him, Johnson has not alleged any basis -

28 either statutory or contractual- by which he could recover his attorneys' fees incurred in defending against Storix's 
lawsuit. 

7 
DEMURRER TO CROSS-COMPLAINT 

Anthony
Highlight
They represented that the suit was filed by STORIX. So of course I was simply forced to defend myself, and I could not have been expected to know at that time they had no legal right to do so. **** They had already changed the company bylaws so the majority could meet and make decisions without consulting the minority. So how was I to know that they never had a board meeting to discuss the issue? For a year they refused me any inspection rights and I only recently learned that there IS NO RECORD OF ANY MEETING OR DECISION. Had I known that a long time ago I would have demurred that case a LONG TIME AGO on that basis, but was only able to state that cause to demur in the RECENT AMENDED COMPLAINT because I only recently learned about it!

Anthony
Highlight
Really??? Isn't the fact that I was served a lawsuit by the company enough to represent that the lawsuit was filed by the company? Do they really have to SAY TO ME that the lawsuit was filed by the company? THIS IS LUDICROUS!

Anthony
Highlight

Anthony
Highlight

Anthony
Highlight
Huh? What does me mean that I have "no basis by which I could ever recovery my attorney fees"? This sounds like a creative argument that, because I would have to recover my attorney fees from the company, it's not harm caused by the defendants. HOW IS THIS A CLAIM THAT NO HARM WAS CAUSED? They filed a fraudulent claim against me and I had to pay to defend myself. That's the harm - who cares whether it's recoverable or not?



1 3. Alleged Omissions Regarding Cross-Defendants' Attempt to Oust 

2 Johnson From Storix and Take His Stock 

3 The final component of Johnson's fraud claim is his allegation that Cross-Defendants 

4 "concealed that they were attempting to oust him from Storix and force him to give up his 

5 remaining shares." (Cross-Complaint, 70.) This fraud allegation also has several fatal defects. 

6 First, Johnson does not allege the Cross-Defendants had any duty to inform him of their 

7 alleged plan to "oust" him from Storix. The elements for a fraud claim based on concealment are: 

8 (1) concealment or suppression of a material fact, (2) a duty to disclose the fact to the plaintiff, (3) 

9 intentional concealment or suppression with the intent to defraud the plaintiff, (4) the plaintiff 

10 must have been unaware of the fact and would not have acted as he did if he had known of the 

11 concealed or suppressed fact, and (5) resulting damage. See Boschma v. Home Loan Center, Inc., 

12 198 Cal. App. 4111 230, 248 (2011). Here, Johnson does not allege any reason why Cross-

13 Defendants had a duty to tell him they wanted to "oust" him from Storix. Johnson simply alleges 

14 they concealed that they wanted to oust him and force him to give up his shares. But even 

15 assuming they had such a plan, absent a duty to tell Johnson what they were doing, it can't be 

16 fraud. 

17 Johnson also fails to allege any resulting harm. It is unclear what Johnson means by the 

18 allegation that Cross-Defendants wanted to "oust" him from Storix. Presumably, Johnson means 

19 Cross-Defendants wanted to fire him as an employee and take his Storix shares.5 But Johnson 

20 was an at-will employee. See Cal. Labor Code § 2922. Cross-Defendants were entitled to fire 

21 Johnson, thereby "ousting" him from Storix, at any time. Moreover, Cross-Defendants have not 

22 taken Johnson's shares. The Cross-Complaint alleges Johnson still owns the 1,000 Storix shares 

23 that he retained when he passed control of Storix to the Cross-Defendants. (See Cross-Complaint 

24 ,, 12, 17.) Thus, regardless of whether Cross-Defendants wanted to talce his shares, they never 

25 Ill 

26 Ill 

27 

28 5 Johnson's failure to allege any resulting harm with particularity is, by itself, a reason why Johnson's fraud 
claim must be dismissed. See Service by Medallion, Inc. v. Clorox Co., 44 Cal. App. 4th 1807, 1816-1818 (1996). 
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Anthony
Highlight
I do not have to "allege" they had a duty to disclose something to me. The facts show that they had such a duty, I don't have to actually say it. 

Anthony
Highlight
How can they claim that the directors of a corporation have no duty to inform its largest shareholder that they were planning to take his shares away? BECAUSE OF THE CONSPIRACY. If any one of them wasn't involved in the conspiracy, then THAT PERSON would certainly have such a duty to inform me. They're basically saying that BECAUSE THEY WERE INVOLVED IN THE CONSPIRACY AGAINST ME, THEY HAD NO DUTY TO TELL ME ABOUT IT. 

Anthony
Highlight

Anthony
Highlight
IS THIS PROBLEMATIC? I stated the fraud with particularity but not the damages. Shouldn't the requirement to specify damage be less restrictive when it's obvious? The question isn't what they did was fraudulent, but whether the RESULT, had they been successful, would have been damaging. The fact that I DIDN'T WANT to give up my shares, even if forced to, may not be enough of a cause of damage. --- How about the fact that, EVERYTHING that happened after that, which clearly DAMAGED EVERYONE was a result of their TRYING to take my shares then TRYING to conceal it?  

Anthony
Highlight
NOT TRUE. They were not "entitled" to fire me. Maybe legally, but it was well understood that my "employment" wasn't my reason for being there in the first place. It was my FOUNDING of the company and my continued OWNERSHIP and my 15 years of software authorship.  



1 actually did so, and as a result, Johnson has not suffered any damage. Johnson simply has not 

2 alleged any harm at all from the alleged concealed fact, nor could he ever do so. 6 

3 4. Johnson Should Not Be Given Leave To Amend His Complaint 

4 Johnson should not be granted leave to amend his Cross-Complaint. Because none of the 

5 three allegedly fraudulent acts could constitute fraud, any amendment of his fraud claim would be 

6 futile. See Vailette v. Fireman's Fund Ins. Co., 18 Cal. App. 4th 680, 691 (1993) (sustaining 

7 demurrer without leave to amend was proper when amendment would be futile). Moreover, to the 

8 extent his fraud allegations contradict other allegations in his Cross-Complaint, as detailed above, 

9 Johnson cannot fix that inconsistency through amendment, as it would violate the sham-pleading 

10 doctrine. Under that rule, admissions in a prior pleading cannot be circumvented by amending the 

11 pleading. See Womack v. Lovell, 237 Cal. App. 4th 772, 787. Thus, for example, Johnson cannot 

12 amend his claim for misrepresentations related to the software security update because Johnson's 

13 original Cross-Complaint contained admissions that negated elements of that claim. In short, 

14 Johnson's dispute with Cross-Defendants just does not equate to fraud, and that is a problem that 

15 Johnson cannot correct through amendment of his Cross-Complaint. 

16 B. The Fraud Allegations Are Not Alleged With Particularity 

17 Not only has Johnson failed to allege the necessary elements for fraud, he also fails to 

18 allege fraud with the necessary particularity. It is axiomatic that each element of fraud must be 

19 alleged both factually and with specificity. See Service by Medallion, Inc. v. Clorox Co., 44 Cal. 

20 App. 4th 1807, 1816 (1996). The policy of liberal construction of pleadings cannot be invoked to 

21 save a deficient fraud claim. See Cooper v. Equity Gen. Ins. Co., 219 Cal. App. 3d 1252, 1262 

22 (1990). 

23 Johnson's Cross-Complaint does not allege each of the elements of fraud with 

24 particularity. Most importantly, the Cross-Complaint fails to set out the facts regarding the 

25 alleged fraudulent statements themselves. The Cross-Complaint is silent regarding any actual 

26 

27 

28 

6 Relatedly, Johnson fails to allege how he would have acted differently had he known that Cross-Defendants 
allegedly wanted to oust him and take his shares. See Boschma, 198 Cal. App. 4'" at 248. Because Johnson could 
not allege he suffered damage from this concealed fact, Johnson also could not allege how he would have acted 
differently had he known the alleged truth. 
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Anthony
Highlight
Exactly. They're saying it's not fraud to conceal your actions if you weren't successful. But the fact that they TRIED to take the shares and TRIED to conceal that fact led to ALL THE DAMAGES since. Was it necessary for me to state that in the complaint, or wouldn't it have been obvious enough? 

Anthony
Highlight
SERIOUSLY? Does anyone think I would have done nothing differently if I'd known what they were doing?  Had I known, I would not have threatened a copyright lawsuit to enforce my rights, I would have probably filed a different action, likely THIS ONE - BUT I DIDN'T KNOW WHAT THEY WERE UP TO. As a result, I ended up filing a copyright action that THEY ALL OPPOSED (and I didn't understand why) because of the conspiracy that I DIDN'T KNOW ABOUT. So yes, I would most certainly have acted differently!!!!

Anthony
Highlight
I don't want leave to amend the complaint unless the demur of ALL of the fraud charged are sustained AND the remaining claims of breach of fiduciary duty and conspiracy were not enough to potentially award substantial punitive damages. 

Anthony
Highlight
THIS IS INTERESTING. They changed much of the dialogue in their amended complaint against me after realizing they said stupid things. For example, they claim that the "ports" I registered under Janstor could be used to "route network traffic to different web sites" (implying I planned to steal business from them). But after they later figured out what ports actually were, they changed the wording to say "route network traffic to various network services" (which is basically a meaningless statement). 

Anthony
Highlight
What does "liberal construction of pleadings" mean? I obviously allege everything with particularity by incorporating all of the previous paragraphs when making the allegations of fraud. 

Anthony
Highlight
This is what concerns me. "Each of the elements" would include damages, so its saying I have to allege the damages with particularity, even though I can not possibly know what those damages are until THEY STOP USING MY COMPANY TO SUE ME and allow me to know the financial damage they did to the company AND THEREFORE MY INTEREST. 



1 alleged misrepresentations to Jolrnson regarding the need for software security updates, or 

2 regarding Cross-Defendants' authority to sue him on behalf of Storix. (See Cross-Complaint ,r 

3 70.) For example, the Cross-Complaint does not allege the detail of the statements themselves, 

4 who made them, and when they were made. See Scott v. JPMorgan Chase Bank, N.A., 214 Cal. 

5 App. 4th 743, 764-65 (2013). Instead, Johnson simply pleads broad allegations that he was 

6 defrauded, and throws in boilerplate allegations to check the box on some (but not all) of the 

7 elements of fraud. Because Johnson fails to plead the elements of fraud with specificity, his claim 

8 cannot stand. 

9 IV. CONCLUSION 

10 None of the allegedly fraudulent acts in Johnson's Cross-Complaint could constitute 

11 fraud. Moreover, Johnson has failed to plead each element of the alleged fraud with particularity. 

12 Cross-Defendants therefore respectfully request their demurrer to Jolrnson' s fraud claim be 

13 sustained. Moreover, because any amendment of the fraud claim would be futile, the demurrer to 

14 that claim should be sustained without leave to amend. 

15 

16 Dated: June 3, 2016 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

WILSON, ELSER, MOSKOWITZ, 
EDELMAN & DICKER LLP --:==-- ----~ 

~

_"' ... -::::;__-· ~- ,,.~c"""-·--· ,/ - -~ -· / By: .. /.~,,. <--·._ ...,.;::,,~~ 

Michael P. Mc.C,l6sl(ey, Esq. 
David J. A venl, Esq. 
Attorneys for Cross-Defendants, 
DAVID HUFFMAN, RICHARD TURNER, 
MANUEL ALTAMIRANO, DAVID KINNEY, 
and DAVID SMILJKOVICH 

10 
DEMURRER TO CROSS-COMPLAINT 

Anthony
Highlight
I never claimed they misrepresented the need. They misrepresented that the work I did would get released to customers - which would result in increased sales and therefore increase my distributions. I couldn't have cared less about my "salary". 

Anthony
Highlight
This where I may have a problem. One element is "damages". Do I have to plead with particularity what all the damages are or can they be assumed when the cause is obvious? 

Anthony
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