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MEMORANDUM OF POINTS AND AUTHORITIES  

I. INTRODUCTION  

This action was filed by Plaintiff Anthony Johnson ("Johnson"), a non-California resident, 

against Defendants David Huffman, Richard Turner, Manuel Altamirano, and David Kinney 

(collectively "Defendants"). Plaintiff should be ordered to file an undertaking to secure an award 

of costs and attorneys' fees, pursuant to Cal. Civ. Proc. Code § 10301 , as a condition precedent for 

prosecuting his lawsuit. The motion should be granted because: (1) Plaintiff is not a California 

resident; and (2) Defendants have more than a reasonable possibility of obtaining judgment in the 

action. Defendants anticipate incurring costs and attorneys' fees in the amount of $160,000.00. 

(Declaration of Marty B. Ready ("Ready Decl.")11112 - 9.) 

This current lawsuit is merely a continuation of Johnson's string of legal proceedings 

against Defendants motivated by his deep resentment and hostility toward the current management 

and majority of the board and shareholders of Storix, Inc. ("Storix"). Undeterred by rulings and 

judgments in favor of Defendants and Storix, Johnson, in this Complaint, again asserts claims for 

breach of fiduciary duty, fraud, and civil conspiracy. In addition, Johnson alleges claims for 

malicious prosecution, conversion, and economic interference. 

Given the facts, as will be discussed in more detail below, there is more than a reasonable 

possibility Defendants will obtain judgment. Specifically, Defendants' success on the merits is 

supported by various legal theories, including, without limitation, the doctrine of res judicata, 

statute of limitations, and justification and privilege. 

H. FACTUAL AND PROCEDURAL BACKGROUND  

A. Previous Lawsuits Between the Parties 

The previous legal proceedings against Defendants and/or Storix, Inc. include: 

I. a federal copyright infringement claim filed by Johnson against Storix, Inc.; 

MI subsequent statutory references are to the Code of Civil Procedure unless otherwise indicated. 
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2. a direct action filed by Storix, Inc. against Johnson with a Cross-Complaint filed by 

Johnson against Defendants in the Superior Court of California, County of San Diego asserting 

claims for breach of fiduciary duty, civil conspiracy, and fraud; 

3. a shareholder derivative action filed by Johnson, and shareholder Robin Sassi, 

derivatively on behalf of Storix, Inc. against Defendants in the Superior Court of California, 

County of San Diego asserting claims for breach of fiduciary duty, abuse of control, corporate 

waste, and accounting; and 

4. a tort action filed by Johnson against Defendants' in the Superior Court of California, 

County of San Diego asserting claims for assault, battery, false imprisonment, intentional infliction 

of emotional distress, and aiding and abetting.3  

As will be discussed in more detail below, matters 1 — 3 above proceeded to trial and 

judgment was entered in favor of Defendants and/or Storix. 

B. Factual History 

Storix is a business that develops and sells a software product called "System Backup 

Administrator" or "SBAdmin." SBAdmin is Storix's sole product. Storix was founded in 2003 

by Johnson who initially was its sole shareholder. In 2011, in response to a serious medical 

issue, Johnson transferred operations and management responsibilities, as well as 60% of his 

shares, to Defendants/Cross-Defendants David Huffman, Richard Turner, Manuel Altamirano, 

and David Kinney. Johnson also told them they were free to run the company as they wished, 

but they had to remain with Storix for two years to keep their stock. Johnson then resigned from 

his officer and director roles, and Huffman, Turner, Altamirano, and Kinney became the officers 

and directors of the company. Johnson retained his 40% equity stake and remained a Storix 

employee so he could retain his health insurance, but he stopped performing work with the 

exception of a few projects. In 2012, Defendant/Cross-Defendant David Smiljkovich was hired 

2  Defendant David Kinney was not a party to this lawsuit. 

3  This action was settled by the insurance carrier during the first week of trial. 
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as Storix's Chief Financial Officer. 

In 2013, Johnson's serious health crisis unexpectedly resolved and he recommenced work 

as an employee at Storix, albeit working on an ad hoc basis, However, tensions arose because 

Johnson now had to follow the business decisions of the individuals who previously had been his 

employees. Unfortunately, this change was extremely difficult for Johnson in light of his 

obstinate personality. Johnson was unable to cope with not getting his way. Johnson ultimately 

resigned his employment in May 2014, although he maintained his 40% ownership interest, 

After his resignation, Johnson embarked on a campaign against Storix to wrest control of 

the SBAdmin software by keeping a copy of the software with the aim to develop and sell it by 

way of a competing enterprise he created named Janstor Technology. As part of his campaign, 

Johnson sued Storix for copyright infringement in August 2014, based on his flawed claim he 

was the rightful owner of the software. 

On February 12, 2015, while the copyright infringement matter was pending, Johnson and 

his confederate, Robin Sassi, elected each other to Storix's board of directors. Sassi is Defendant 

Huffman's ex-wife. Sassi has never worked for Storix, but rather gained her Storix shares in 2013 

through her divorce from Huffman. Sassi holds slightly more than 7% of Storix's shares, 

Combined with Johnson's 40%, they were able to secure two seats on Storix's five member board. 

III. LEGAL STANDARD 

To protect defendants from risks associated with defending lawsuits filed by non-residents, 

the legislature enacted Cal, Civ. Proc. Code § 1030. The statute provides in relevant part: 

"'When the plaintiff in an action or special proceeding resides out of the state, or is 
a foreign corporation, the defendant may at any time apply to the court by noticed 
motion for an order requiring the plaintiff to file an undertaking to secure an award 
of costs and attorney's fees which may be awarded in the action or special 
proceeding. For the purposes of this section, 'attorney's fees' means reasonable 
attorney's fees a party may be authorized to recover by a statute apart from this 
section or by contract." 

//7 

//7 
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"The motion shall be made on the grounds that the plaintiff resides out of the state 
or is a foreign corporation and that there is a reasonable possibility that the moving 
defendant will obtain judgment in the action or special proceeding. The motion 
shall be accompanied by an affidavit in support of the grounds for the motion and 
by a memorandum of points and authorities. The affidavit shall set forth the nature 
and amount of the costs and attorney's fees the defendant has incurred and expects 
to incur by the conclusion of the action or special proceeding." Cal. Civ. Proc. 
Code, § 1030(a), (b). 

"The purpose of the statute is to enable a California resident sued by an out-of-state resident 

to secure costs in light of the difficulty of enforcing a judgment for costs against a person who is 

not within the court's jurisdiction." (Yao v. Superior Court, 104 Ca1.App.4th 327, 331 (2002) 

(internal quotation marks and citation omitted); accord, Baltayan v. Estate of Getemyan, 

90 Cal.App.4th 1427, 1445 (2001) (Johnson, J., concurring) ("The California Legislature has 

created this security requirement to save in-state litigants the trouble and expense of hdving to 

collect their award of fees and costs in another state, should they win"); cf. Shannon v. Sims Service 

Center, Inc., 164 Cal.App.3d 907, 914 (1985) (upholding section 1030's constitutionality). 

The Defendants must make a factual showing Plaintiff resides out of state and there is a 

reasonable possibility they will obtain judgment. The reasonable possibility standard is a low 

standard, and Defendants are "not required to show that there [is] no possibility that [Plaintiff] 

could win at trial, but only that it [is] reasonably possible that [Defendants will] win." Baltayan, 

90 Cal.App.4th at 1432. 

IV. PLAINTIFF MUST FILE AN UNDERTAKING BECAUSE THE STATUTORY 

REQUIREMENTS OF SECTION 1030 ARE SATISFIED  

A non-resident plaintiff is required to file an undertaking upon motion by a defendant if it 

is shown there is a reasonable possibility the defendant will obtain judgment in the action. 

Baltayan, 90 Cal.App.4th at 1430. For at least the reasons set forth below, Defendants have 

established Plaintiff is a non-resident, and it is more than reasonably possible Defendants will 

obtain judgment. 

/// 

/// 
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A. Plaintiff Is Not a Resident of California 

Plaintiff admits that he is a resident of the County of Clark, Nevada. (Complaint ¶ 1.) As 

a result, Plaintiff's non-resident status is established and satisfies the first requirement of Section 

1030. 

B. Defendants Have a Reasonable Possibility of Obtaining Judgment  

1.	 Plaintiff's Claim for Wrongful Use of Civil Proceedings Fails as a 

Matter of Law 

Johnson has asserted a malicious prosecution claim against Defendants for directing 

"Storix counsel to commence the afore-mentioned Direct Suit against Johnson without probable 

cause." (Complaint, ¶ 34.) This claim fails as a matter of law because Johnson cannot satisfy the 

favorable termination and lack of probable cause elements necessary to establish malicious 

prosecution. The underlying action allegedly supporting Johnson's malicious prosecution claim 

was adverse to Johnson and in favor of Storix. 

To maintain a cause of action for malicious prosecution, the plaintiff must allege the 

following necessary elements: (1) a judicial proceeding was commenced by or at the direction of 

the defendant and was favorably terminated; (2) lack of probable cause; and (3) malice. Bertero v. 

National General Corp., 13 Ca1.3d 43, 50 (1974). Probable cause exists "if any reasonable 

attorney would have thought the claim tenable" i.e., "arguably meritorious." Sheldon Appel Co. 

v. Albert & Oliker, 47 C3d 863, 886 (1989) (emphasis added). Unless obtained by fraud or perjury, 

a favorable verdict in the prior action conclusively establishes probable cause, even if the verdict 

is subsequently set aside by the trial court or on appeal. Wilson v. Parker, Covert & Chidester, 28 

C4th 811, 817, 823-824 (2002). "It is hornbook law that the plaintiff in a malicious prosecution 

action must plead and prove that the prior judicial proceeding of which he complains terminated 

in his favor." Casa Herrera, Inc. v. Beydoun, 32 C4th 336, 341 (2004) (internal quotes omitted). 

A partial victory in an underlying action is not favorable termination. Lane v. Bell, 20 CA5th 61, 

68-76, (2018). The judgment in the prior action is "the criterion by which to determine who was 

the successful party." Crowley v. Katleman, 8 C4th 666, 684-686 (1994). 

/1/ 
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In his current Complaint, Johnson asserts Defendants maliciously prosecuted the 

underlying "Direct Suit" filed by Storix. (Complaint, Ifif 34 —38.) Johnson claims he was successful 

in the "Direct Suit" because the jury found that he did not "breach his duty of confidentiality or 

loyalty to Storix." (Id. at ¶ 25.) This allegation, however, is directly contrary to the Special Verdict 

Form related to Storix's claims against Johnson wherein question 1 regarding breach of the duty 

of loyalty was answered in the affirmative. (See Request for Judicial Notice ("RJN"), Exhibit 2, p. 

2.) 

The "Direct Suit" was consolidated with two cases filed by Johnson and tried before a jury 

in Department 904 of the San Diego County Superior Court, the Honorable Kevin A. Enright 

presiding. The trial commenced on January 23, 2018. The jury returned its verdict in favor of 

Storix on February 20, 2018. (See RJN, Exhibit 2, pp. 2 - 3, 6.) The jury found Plaintiff Storix was 

entitled to judgment against Johnson on its complaint for breach of fiduciary duty, (Id. at p. 6.) 

Thus, Johnson cannot base his malicious prosecution action on a partial victory in the underlying 

action, where the judgment itself was adverse to Johnson. See Lane, 20 Cal.App.5th at 68-76. A 

verdict favorable to Storix in the underlying action conclusively establishes Defendants had 

probable cause to file and maintain the "Direct Suit." As a result, Johnson's malicious prosecution 

claim fails as a matter of law. 

2. Plaintiffs Breach of Fiduciary Duty 

Johnson's instant Complaint asserts, for a third time in the progeny of litigation filed by 

Johnson, a claim for breach of fiduciary duty against Defendants. Johnson couches the allegations 

in this current version of breach of fiduciary duty as against Defendants in their capacity as 

"shareholders and business partners in a closely-held corporation." (Complaint ¶ 40.) No matter 

how Johnson couches the allegations, under the doctrine of res judicata, Johnson is precluded from 

litigating this claim or issue in this current lawsuit. 

"The doctrine of res judicata gives certain conclusive effect to a former judgment in 

subsequent litigation involving the same controversy." Boeken v. Philip Morris USA, Inc., 48 

Ca1.4th  788, 797 (2010) (citations omitted). In determining whether two proceedings involve 

identical causes of action for purposes of claim
9 
 preclusion, California courts have "consistently 

DEFENDANTS' MEMO OF P'S AND A'S ISO OF ORDER REQUIRING PLAINTIFF TO COMPLY 
WITH STATUTORY UNDERTAKING REQUIREMENT: CCP § 1030 

1947042v.1 



applied the 'primary rights' theory." Id. citing Slater v. Blackwood, 15 Ca1.3d 791, 795 (1975). 

Under this theory, "[a] cause of action ... arises out of an antecedent primary right and 

corresponding duty and the delict or breach of such primary right and duty by the person on whom 

the duty rests." Boeken, 48 Ca1.4th  at 797-798 citing McKee v. Dodd, 152 Cal. 637, 641 (1908). 

Thus, when a subsequent action involves the same parties and seeks compensation for the same 

harm, the actions involve the same primary right. Boeken, 48 Ca1.4th  at 798. 

In the instant Complaint, Johnson alleges he has been harmed as a minority shareholder by 

being deprived of profits that were spent instead on litigation and "being deprived [of] substantial 

money owed to him and denial of his rights as a major shareholder and director for many years." 

(Complaint ¶ 41, 42.) In addition, Johnson asserts he has been denied "employment benefits." (Id. 

¶ 41.) Thus, the primary right is the right not to be wrongfully deprived of his rights as a minority 

shareholder. This, however, is also the very same primary right Johnson alleges was breached and 

the same harm he alleges he suffered in his Cross-Complaint in the "Direct Suit." (See RN, Ex. 

3, 11162 — 64: "harmed by...loss of money in defending a suit;" "harmed by being denied 

distributions from Storix profits, as all profits were spent instead in litigation;" and "harmed by 

being denied a position at Storix.") The compensation Johnson seeks in the instant Complaint is 

based on the very same harm previously litigated in the "Direct Suit."4  Johnson is therefore 

precluded from alleging the same claim for breach of fiduciary duty arising from the same primary 

right. 

3. Conversion 

Johnson's third cause of action for conversion also arises from the same primary right at 

issue in Johnson's breach of fiduciary duty claim. Johnson's cause of action for conversion is 

merely an alternate legal theory for relief arising from the same primary right. Specifically, 

Johnson alleges under his conversion theory that "Defendants converted substantial profits owed 

to Johnson to their personal equity accounts," and "converted a substantial amount of Storix's 

Johnson and his counsel in the "Direct Suit" submitted a jury instruction that was given entitled "Majority 
Shareholder Fiduciary Duties" thereby providing further support that Johnson's current claim for breach of fiduciary 

duty is barred by the doctrine of res judicata. (RJN, Ex. 4, p. 47.). 

10 
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profits to business operating expenses used to pay their personal attorneys." (Complaint ¶¶ 45, 46.) 

Based on the analysis set forth above in Section B.2. with respect to the primary right previously 

litigated and the harm Johnson seeks compensation for, Johnson is precluded from alleging a 

conversion theory of recovery based on a primary right previously litigated to judgment in the 

"Direct Suit." 

In addition to being precluded from bringing a claim for conversion under the doctrine of 

res judicata, Johnson's conversion claim is barred by the statute of limitations. The statute of 

limitations for conversion is three years. Cal. Civ. Proc. Code § 338(c). The cause of action for 

conversion generally accrues on the date of the wrongful taking or other act constituting 

conversion, "even if the owner is ignorant of the wrong committed." Naftzger v. American 

Numismatic Soc., 42 Cal.App.4th 421, 429 (1996). 

In the instant Complaint, Johnson alleges "Defendants converted profits that Johnson 

earned prior to his issuing stock to Defendants into their personal equity accounts," (Complaint ¶ 

29.) Further, "Defendants represented to Johnson in 2012 that all profits earned prior to the stock 

transfer had been distributed to him." (Id) Thus, on the face of the Complaint, the conversion or 

wrongful taking took place somewhere between the time of the stock issuance to Defendants in 

late 2011 and 2012. (Id ¶ 9.) Because the cause of action for conversion accrued at least in 2012, 

Johnson's conversion claim is barred by the three-year statute of limitations, Cal, Civ. Proc. Code 

§ 338(c). 

4. Economic Interference 

Johnson has asserted a claim for economic interference alleging the intentional 

interference with a contractual relationship and the interference with Johnson's prospective 

economic advantage. (Complaint ¶¶51, 53.) 

The contractual interference claim is allegedly based on a February 2003 oral contract 

between Johnson and Storix. (Id. ¶¶ 7, 8.) In 2003, Johnson was the sole shareholder, officer, and 

director of Storix. (Id. 117 .) Thus, on the one hand, the oral contract was between Johnson as the 

author of the copyrighted material, and on the other hand, Johnson as the sole shareholder, 

officer, and director of Storix.
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In order for Defendants to be liable for the tort of economic interference, Defendants 

must know of the existence of the contract. Pacific Gas & Elec. Co. v. Bear Stearns & Co., 50 

C3d 1118, 1126 (1990). Here, however, Defendants could not possibly know of the existence of 

an oral contract between Johnson and himself More importantly, Johnson, in his copyright 

infringement litigation, never raised the issue of monies owed related to him "gratuitously 

providing Storix the copyrights to SBAdmin for over fifteen (15) years." (Complaint ¶ 52.) 

Rather, in the copyright litigation, Johnson took the position that he individually retained all 

rights related to the SBAdmin copyright and Storix was infringing his copyright. (See RTN, Ex. 

1.) The entire basis of Johnson's copyright infringement litigation was that he, as an individual, 

was the owner of the SBAdmin copyright. Only now that a jury unanimously returned a verdict 

in favor of Storix that it owned all rights to the copyrights to all version of SBAdmin does 

Johnson change his tune and allege that he is owed money based conveniently on an oral contract 

with himself For at least this reason, Johnson cannot sustain his claim for economic interference. 

In addition to the above, Defendants have the affirmative defense of manager's privilege 

as to Johnson's economic interference claims. If an agent of the corporation reasonably believes 

that a contract is harmful to interests of the corporation, the agent is privileged to induce the 

breach of that contract. Aalgaard v. Merchants Nat'l Bank, Inc., 224 CA3d 674, 684 (1990). 

Defendants could reasonably believe that an oral contract between Johnson and himself that 

could be triggered by Johnson simply ending his participation with Storix, at any time, thereby 

requiring an alleged payment of $2.5M, was not in the best interests of Storix especially in light 

of a unanimous jury verdict in favor of Storix regarding the ownership of the copyrights. 

5. Fraud/Constructive Fraud 

Johnson's fraud theory is based on the following alleged misrepresentations: 1) 

"Defendants falsely represented that all Storix's profits owed to [him] prior to their becoming 

shareholders in 2011 were properly distributed to him." (Complaint 1158.); 2) "Defendants falsely 

represented that that [sic] Storix counsel was not involved in the shareholder Derivative Suit and 

that they were not using Storix funds for their defense." (Id. ¶ 59.); and 3) "Defendants falsely 

represented that, if Johnson posted a bond, Johnson would secure his standing as a plaintiff to 
12 
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bring the shareholder Derivative Suit on Storix's behalf" (Id. ¶ 60.) Each of the alleged false 

representations will be discussed in turn. 

a. Alleged representations made in 2012 are barred by the statute 

of limitations 

On the face of Johnson's instant Complaint, he alleges "Defendants represented to Johnson 

in 2012 that all profits earned prior to the stock transfer had been distributed to him." (Complaint 

¶ 29.) In 2011, Johnson was the sole shareholder, officer, and director of Storix. (Id. 1 7.) As the 

sole shareholder, officer, and director of Storix, Johnson would know the amount of profits 

generated in 2011. As the 100% owner of Storix in 2011, any discrepancy in the amount received 

as a distribution and the amount of profits generated for that year would put Johnson on notice of 

a potential claim for fraud. "Plaintiffs are required to conduct a reasonable investigation after 

becoming aware of an injury, and are charged with knowledge of the information that would have 

been revealed by such an investigation." Fox v. Ethicon Endo-Surgery, Inc., 35 Ca1.4th  797, 808 

(2005). Johnson cannot therefore rely on the discovery rule to delay accrual of his fraud cause of 

action. The statute of limitations bars this cause of action. 

b. Defendants did not make the alleged false misrepresentation 

By Johnson's own admission, the alleged false representation that Storix counsel was not 

involved in the Derivative Suit was made, not by Defendants, but by Storix counsel at a board 

meeting. (Complaint, ¶ 21.) Moreover, Johnson could not have reasonably relied on any alleged 

representation regarding Storix's counsel's involvement in the Derivative Suit because Johnson 

knew they filed a demurrer in the Derivative Suit and in response to the first amended complaint 

filed by Johnson. (Id.) Accordingly, this allegation fails as a matter of law based on the face of 

Johnson's pleadings. 

c. As a matter of law, posting a bond does not secure standing in a 

shareholder derivative suit 

Johnson alleges Defendants falsely represented that Johnson would secure his standing in 

the derivative suit if he posted the $50,000. (Complaint ¶ 60.) Johnson, however, conflates the 

purpose of the security with his standing as a proper shareholder derivative plaintiff To secure the 
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reasonable expenses, including attorneys' fees, which may be incurred by the corporation or the 

defendant in a derivative action, such parties may move the court for an order requiring plaintiff 

furnish a bond, not to exceed $50,000. Cal. Corp. Code § 800(c) and (d). Defendants filed a motion 

pursuant to Cal. Corp. Code § 800(c) and to avoid the cost associated with litigating this motion, 

Johnson voluntarily posted a $50,000 bond. (See RJN, Ex. 5,) Even assuming Defendants did make 

the alleged representation, Johnson could not have reasonably relied on the representation as he 

was represented by counsel during the course of the derivative suit. Moreover, Johnson admits in 

the instant Complaint that nominal defendant Storix demurred to the amended complaint that 

Johnson lacked standing "because he was adverse to the company's interest," (Complaint ¶ 21.) 

Johnson cannot prove reasonable reliance. 

Johnson also alleges Defendants concealed their intent to continue challenging his standing 

to his detriment. (Complaint ¶ 60.) This concealment is not actionable because Defendants must 

have a duty to disclose this fact to Johnson. Hahn v. Mirda, 147 CA4th 740, 745 (2007). 

Defendants to a lawsuit filed by Johnson do not owe Johnson, as plaintiff, a duty to disclose 

litigation strategy challenging his standing as a shareholder derivative plaintiff. As a result, 

Johnson's fraud allegations fail as a matter of la .5  

6. Civil Conspiracy 

Conspiracy is not a separate tort, but a form of vicarious liability by which one defendant 

can be held liable for the acts of another. (De Vries v. Brumback (1960) 53 Ca1.2d. 643, 650, 2 

Cal.Rptr. 764, 349 P.2d 532; Kidron v. Movie Acquisition Corp. (1995) 40 Cal.App.4th 1571, 

1581, 47 Cal.Rptr.2d 752.) Because Johnson's causes of action in the instant Complaint fail as set 

forth above, we need not address civil conspiracy, which is not a separate cause of action. 

/// 

/// 

/// 

5  Johnson also incorrectly asserts Defendants "took Johnson's bond to pay for their personal legal defense." 
(Complaint ¶ 60.) But see Judge Enright's order regarding reimbursement to Storix from the bond. (RJN, Ex. 5.) 

14 

DEFENDANTS' MEMO OF P'S AND A'S ISO OF ORDER REQUIRING PLAINTIFF TO COMPLY 
WITH STATUTORY UNDERTAKING REQUIREMENT: CCP § 1030 

1947042v.1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 



By: ,f4 
Michael P. McCloskey, Es 
David J. Aveni, Esq, 
Marty B. Ready, Esq. 
Attorneys for Defendants, 
.RICHARD TURNER; DAVID KINNEY; 
MANUEL ALTAMIRANO and DAVID HUFFMAN 

V. CONCLUSION  

Johnson admits to being a resident of Nevada, satisfying the first requirement of section 

1030. In addition, Defendants have satisfied the second requirement of section 1030 because 

there is more than a reasonable possibility Defendants will obtain judgment, given Plaintiffs 

own admissions and applicability of the doctrine of res judicata, statute of limitations, and 

justification and privilege. An undertaking pursuant to Section 1030 is therefore required in the 

amount of $160,000.00. 

Dated: March 14, 2019 WILSON, ELSER, MOSKOWITZ, 
EDELMAN & DICKER LLP 
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