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Defendants/Cross-Defendants David Huffman, Richard Turner, Manuel Altamirano, David 

Kinney, and David Smiljkovich (collectively, the "Individual Defendants")' respectfully request the 

Court deny Plaintiffs' motion to enjoin Storix, Inc. from advancing defense costs for the Individual 

Defendants. By Plaintiffs' own admission, this motion is at least their third attempt to obtain this 

relief. (See Plaintiffs' Memorandum of Points and Authorities at 3-4 (discussing Plaintiffs' prior 

motion for a receiver and their subsequent motion for a limited receiver, along with several related 

discovery motions, all of which were denied by this Court and by the Court-appointed Referee).) 

The Court denied Plaintiffs' prior efforts, and Plaintiffs' current effort to strip the Individual 

Defendants of their ability to pay for their legal defense should fare no better. Because Plaintiffs' 

motion for a preliminary injunction is aimed at a corporate action taken by Storix, Inc., it is 

appropriate for Storix to set out in its separate Opposition why Storix's advancement of defense 

costs is appropriate and absolutely consistent with the Bylaws and the California Corporations 

Code. To avoid duplication of briefing, and the resulting additional burden on the Court, the 

Individual Defendants hereby join in and incorporate by reference the factual and legal arguments 

set forth by Storix in its Opposition to Plaintiffs' motion, rather than repeating those arguments 

here. The focus of this separate Opposition by the Individual Defendants is the significant 

prejudicial harm the Individual Defendants will suffer if Plaintiffs' requested relief is granted. 

1. DISCUSSION 

A. The Individual Defendants Will Suffer Substantial Prejudice If Storix Is 

Enjoined From Advancing Defense Costs 

The Individual Defendants have been subjected to a barrage of lawsuits and legal claims by 

Plaintiffs. Those claims include (1) an expansive derivative action brought by Johnson and Sassi 

based on a wide range of asserted events and alleged misconduct, and asserting claims for breach of 

fiduciary duty, abuse of control, corporate waste, and an accounting; (2) a direct action by Johnson 

on his own behalf (filed as a cross-complaint to a lawsuit filed by Storix related to Johnson's 

Of the three consolidated cases, Huffman, Turner, Altamirano, and Smiljkovich are defendants in two of the 
actions, and cross-defendants in the third suit. Kinney also is a defendant or cross-defendant in two of the suits, 
although he is not named in the third suit. For simplicity and clarity, Huffman, Turner, Altamirano, Smiljkovich, and 
Kinney uniformly will be referred to as the "Individual Defendants" in connection with all three actions. 
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alleged effort to compete improperly against Storix) that asserts claims for breach of fiduciary duty, 

conspiracy, and fraud, and (3) a case alleging false imprisonment, assault, battery, and infliction of 

emotional distress Johnson filed against Individual Defendants based on an incident that occurred 

when Johnson appeared unannounced and tried to force his way into Storix's office. Each of these 

lawsuits has been consolidated into this proceeding. 

The result is a wide variety of asserted bases of liability against which the Individual 

Defendants must defend themselves. It would be particularly unfair to the Individual Defendants if 

Storix was prevented from advancing defense costs, given the Individual Defendants performed all 

of the actions disputed in the case as officers, directors and/or employees of the company. If 

Johnson and Sassi ultimately establish the Individual Defendants acted improperly, then the 

Individual Defendants may have a duty to repay the advancement of defense costs. There is no 

dispute they each have signed an undertaking to repay the defense costs Storix has advanced in 

such instance. Thus, if it turns out Storix is entitled to reimbursement for the defense costs it 

advanced to the Individual Defendants, then Storix can be repaid. In short, while the harm to the 

Individual Defendants and the impact on their defense in the consolidated lawsuits would be high if 

Plaintiffs' motion is granted, the harm to Johnson and Sassi due to the advancement of those costs 

is low, if not non-existent. 

Timing of this third-filed, last-minute effort to prevent advancement of defense costs 

compounds the potential harm Plaintiffs seek to inflict on the Individual Defendants. This case, 

with its complex mire of factual and legal issues, is currently less than three months from trial. If 

the Court grants the preliminary injunction and bars Storix from advancing the Individual 

Defendants' defense costs, it will inflict on the Individual Defendants a sudden massive legal bill 

that would severely hamper their defense — all right before the case goes to trial. As each of the 

Individual Defendants has verified under oath, they would be substantially prejudiced if they 

suddenly were forced to bear the costs of their legal defenses without advancement of those costs 

from Storix. (See Declarations of David Huffman, Rich Turner, Manuel Altamirano, David 

Kinney, and David Smiljkovich at X12, filed concurrently herewith.) 
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This balance of equities in favor of the continued advancement of defense costs is further 

strengthened by the fact that Johnson and Sassi are the ones who filed the triple-salvo of lawsuits 

against the Individual Defendants — it is those lawsuits that caused Storix to advance amounts for 

the sizeable legal fees about which Johnson and Sassi now complain. The California Corporations 

Code provides for the advancement of legal fees, and Storix meticulously followed the appropriate 

procedures before such defense costs were advanced.2  As such, Johnson and Sassi cannot fairly 

complain that the company is advancing funds to defend its own officers, directors, and employees 

from suits that Johnson and Sassi chose to file. 

B. Johnson Previously Threatened In Bad Faith To Use Burdensome Defense 

Costs Against Storix And The Individual Defendants 

By seeking to prevent Storix from advancing defense costs to the Individual Defendants, 

Johnson is trying to force them to capitulate under the threat of massive litigation expenses. This is 

not the first time Johnson has tried to do so. Johnson previously was found to have engaged in bad 

faith litigation tactics by, among other things, threatening Storix and the Individual Defendants with 

overwhelming legal expenses unless they surrendered to his demands. 

Specifically, Johnson previously filed a copyright infringement lawsuit against Storix, 

which resulted in a jury verdict in favor of Storix and against Johnson on all claims, Following the 

verdict, the court granted Storix's motion for attorney fees, and ultimately ordered Johnson to pay 

over $550,000 in fees to Storix. In ruling on Storix's motion, the court found Johnson engaged in 

bad faith litigation tactics that needed to be deterred, and that thus weighed in favor of granting fees 

to Storix. Among Johnson's tactics for which the court rebuked him was the fact Johnson 

threatened Storix and its shareholders — i.e. the Individual Defendants — with overwhelming 

2 	Storix's decision to advance defense costs to the Individual Defendants, following receipt of an opinion from 
independent counsel regarding such advancement, is a board-induced action. As such, that decision is protected by the 
strong presumption of the "business judgment rule." That rule creates a presumption that directors' decisions are made 
in good faith and are based on sound and informed business judgment. See Lee v. Interinsurance Exchange, 50 Cal. 
App. 4th  694, 715 (1996). Under that rule, neither minority shareholders nor the court can substitute their judgment for 
that of the company, where its board has acted in good faith and used its best judgment in behalf of the corporation." 
Eldridge v. Tymshare, Inc., 186 Cal. App. 3d 767, 776 (1986). 
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litigation costs to drive Storix out of business and to cause the Individual Defendants to lose their 

homes. The court found that in a September 26, 2015 email known as the "Buckle up boys!" email, 

"Plaintiff Johnson threatened Storix employees and shareholders with ruinous litigation if they did 

not surrender control of the company to him and resign from their jobs." (Order Granting in Part 

and Denying in Part Defendant's Motion for Attorneys' Fees and Costs, United States District 

Court for the Southern District of California Case No. 3:14-cv-1873-H-BLM, at 6 (a copy of which 

is attached as Exhibit 1 to the Notice of Lodgment filed concurrently herewith) (emphasis added).3  

The court also found Johnson sent an email to Storix's customers (while Johnson was still a 

Storix director) informing the customers of Johnson's claim that he owned the copyright to Storix's 

software product, not Storix. In the email, Johnson demanding the customers cease paying Storix 

for the software. The court found Johnson sent this threatening email to Storix's customers to try to 

prevent Storix from being able to generate sufficient revenue to pay for its own legal expenses in 

the copyright case. Specifically, the court found, "It was inappropriate for Plaintiff Johnson to 

demand that Defendant Storix's customers stop paying for the use of its software in an attempt to  

prevent Storix from having enough money to continue defending the lawsuit."  (Id. at 11 (emphasis 

added).) The court found these actions were part of Johnson's "bad faith" litigation tactics, which 

the court found "became increasingly unreasonable as the case progressed." (Id. at 6.) 

The emails on which the District Court based its harsh rebuke are not the only instances in 

which Johnson has threatened to use litigation expenses as a weapon. For example, in October 

2015, Johnson sent an email to one of the Individual Defendants, David Kinney, to threaten him 

regarding the derivative suit that is part of this consolidated proceeding. Throughout the email, 

Johnson raises a variety of threats against Kinney, including that because of the derivative suit, the 

Individual Defendants "will all have to use YOUR money instead of MINE to defend yourselves . . 

. ." Johnson concludes by warning Kinney to capitulate and that if he does not, Kinney will lose his 

house. (Notice of Lodgment, Exhibit 3, at 1.) In other words, Johnson was once again threatening 

ruinous litigation and legal expenses unless the Individual Defendants give in to his demands 

3 	A copy of Johnson's infamous "Buckle Up boys!" email to which the court referred is attached as Exhibit 2 to 
the Notice of Lodgment filed concurrently herewith. 	
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In an email to a friend in February 2015, Johnson was quite blunt regarding his intent to use 

overwhelming legal expenses in this action to defeat the Individual Defendants. Johnson stated, 

"They [meaning the Individual Defendants] won't be fighting just a copyright case. They will now 

be fighting another case in State court due to their oppression of minority shareholder rights. It's 

shocking the rules they've broken, and they can't afford another summons. I may have limited 

resources, but they have less." (Notice of Lodgment, Exhibit 4, at 2 (emphasis added); see also 

Notice of Lodgment, Exhibit 5 (email from Anthony Johnson to the Individual Defendants 

discussing the impact of a derivative suit, which he states he believes "would put the director(s) on 

the hook for their own legal defense" and sarcastically noting he has spent significant sums on legal 

expenses and he "sure [would] hate to see that happen to anyone else.") 

As the District Court found in the copyright infringement suit, Johnson has followed a 

pattern of threatening massive legal expenses as a weapon to get Storix and the Individual 

Defendants to surrender to his demands. Johnson's current motion for a preliminary injunction is 

nothing more than his latest attempt to achieve this end. Johnson knows that it would be a massive 

burden for the Individual Defendants to pay their own legal expenses to defend against the wide 

array of allegations Johnson has made against them in the three consolidated actions. Johnson also 

knows that stripping them of these defense costs only three months from trial could substantially 

hamper their defense. 

2. CONCLUSION 

If the Court grants the preliminary injunction and bars Storix from advancing the Individual 

Defendants' defense costs, the Individual Defendants will suffer substantial prejudice because they 

will be forced to pay sizeable legal fees. The sudden imposition of such fees, which will be 

difficult to pay, could severely hamper their defense right before the case goes to trial. On the other 

hand, because the Individual Defendants have signed undertakings to repay such advancements if 

necessary, there is little or no prejudice to Johnson and Sassi from the advancement of fees. 

Further, as the District Court found in the copyright infringement case, Johnson has 

followed a pattern of bad faith litigation tactics, whereby he has used the threat of large legal 

expenses as a weapon to bully Storix and the Individual Defendants into caving to his demands. 
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Johnson and Sassi's current effort to strip the Individual Defendants of the advancement of defense 

costs is merely the latest installment in this pattern, and it should not be condoned. The Individual 

Defendants respectfully request that Johnson and Sassi's motion for a preliminary injunction be 

denied. 

Dated: September 1, 2017 	 WILSON, EL SER, MOSKOWITZ, 
EDELMAN & DICKER LLP 

By: 
Michael P. Mcclos , Esq. 
David J. Ave 	sq. 
Attorneys or Defendants 
DAVID HUFFMAN, RICHARD TURNER, 
MANUEL ALTAMIRANO, 
DAVID KINNEY, and DAVID SMILJKOVICH 
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Anthony Johnson, et al. vs. David Huffman , et al. 
San Diego Superior Court Lead Case No. 37-2015-00034545-CU-BT-CTL 
(consolidated with 37-2015-00028262-CU-BT-CTL and 37-2016-00030822-CU-MC-CTL) 

PROOF OF SERVICE  
[CCP 1013A (3) and 2015.5] 

I, the undersigned, am employed in the county of San Diego, State of California. I am over 
the age of 18 and not a party to the within action; my business address is 401 West A Street, Suite 
1900, San Diego, California, 92101. 

On September 1, 2017, I caused to be served the following document(s) described as 
follows: 

INDIVIDUAL DEFENDANTS' OPPOSITION TO PLAINTIFFS' MOTION FOR 
PRELIMINARY INJUNCTION 

on the parties in this action by placing a true copy in a sealed envelope addressed as follows: 

SEE ATTACHED SERVICE LIST 

❑ PERSONAL SERVICE - I served the documents by placing them in an envelope or 
package addressed to the persons at the addresses listed below, and providing them to a 
professional messenger service for service. (A confirmation by the messenger will be 
provided to our office after the documents have been delivered.) 

❑ BY MAIL - As follows: I am "readily familiar" with the finn's practice of collection and 
processing correspondence for mailing. Under that practice it would be deposited with the 
U.S. Postal Service on that same day with postage thereon fully prepaid at San Diego, 
California in the ordinary course of business. The envelope was sealed and placed for 
collection and mailing on this date following our ordinary practices. I am aware that on 
motion of the party served, service is presumed invalid if postal cancellation date or postage 
meter date is more than one day after date of deposit for mailing in affidavit. 

❑ OVERNIGHT MAIL - As follows: I am "readily familiar" with the firm's practice of 
processing correspondence for mailing overnight via Federal Express. Under that practice it 
would be deposited in a Federal Express drop box, indicating overnight delivery, with 
delivery fees provided for, on that same day, at San Diego, California. 

1 	BY E-MAIL OR ELECTRONIC TRANSMISSION - Based on a court order or an 
agreement of the parties to accept service by e-mail or electronic transmission, I caused the 
documents to be sent to the persons at the e-mail addresses listed below. I did not receive, 
within a reasonable time after the transmission, any electronic message or other indication 
that the transmission was unsuccessful. 

Executed on September 1, 2017 at San Diego, California. I declare under penalty of perjury 
under the laws of the State of California, that the above is true and correct. 

Angela Balistreri 

7 
INDIVIDUAL DEFENDANTS' OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 

1868942v.1 



Anthony Johnson, et al. vs. David Huffman , et al. 
San Diego Superior Court Lead Case No. 37-2015-00034545-CU-BT-CTL 
(consolidated with 37-2015-00028262-CU-BT-CTL and 37-2016-00030822-CU-MC-CTL) 

PROOF OF SERVICE  
[CCP 1013A (3) and 2015.5] 

SERVICE LIST  

Attorneys for Plaintiffs, Anthony Johnson 
and Robin Sassi 

Bernard Francis King, III, Esq. 
Law Office of Bernard F. King, III 
1455 Frazee Road, Suite 500 
San Diego, CA 92108 
Tel: (858) 746-0862 
Fax: (858) 746-4045 
Email: 
bking@bemardkinglaw.com  
bfk-yDS9a193Ei@myeasemail.com  

Attorneys for Storix, Inc. 

Paul A. Tyrell, Esq. 
Procopio, Cory, Hargreaves & Savitch LLP 
525 B Street, Suite 2200 
San Diego, California 92101 
Tel.: (619) 515-3237 
Fax: (619) 744-5411 
Email: 
Paul.tyrell@procopio.com   
Sean.sullivan@procopio.com   
Erin.alcantara(i4rocopio.com   
Barb.donahoo@procopio.com   
calendarin&procopio.com   
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