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SUPERIOR COURT OF CALIFORNIA,

MINUTE ORDER  

TIME: 10:30:00 AM 
JUDICIAL OFFICER PRESIDING: Kevin A. Enright

COUNTY OF SAN DIEGO
 CENTRAL 

 DATE: 11/16/2018  DEPT:  904

CLERK:  Ryan A Willis
REPORTER/ERM: Not Reported
BAILIFF/COURT ATTENDANT:  Tom Neal

CASE INIT.DATE: 10/13/2015CASE NO: 37-2015-00034545-CU-BT-CTL
CASE TITLE: Johnson vs. HUFFMAN [IMAGED]
CASE CATEGORY: Civil - Unlimited CASE TYPE: Business Tort

EVENT TYPE: Motion Hearing (Civil)
MOVING PARTY: Anthony Johnson
CAUSAL DOCUMENT/DATE FILED: Motion - Other for Release of Bond, 10/09/2018

STOLO
APPEARANCES STOLO
Sean M Gaffney, counsel, present for Defendant,Plaintiff(s).
David Aveni, specially appearing for counsel Michael P McCloskey, present for Defendant,Cross -
Defendant,Plaintiff(s).
Anthony Johnson, self represented Cross - Complainant, present.

Stolo

The Court hears oral argument and confirms the tentative ruling as follows:

Anthony Johnson's Motion for Release of Bond is DENIED. 

Johnson argues that $50,000 bond he voluntarily posted should be released because the purpose of the
bond is no longer in force and effect. He argues its purpose was abandoned before liability was incurred.
Also, Johnson was unnecessarily posted because he was never a plaintiff.

Corporations Code section 800(c) provides that in derivative suits, a corporation or the defendant
(officers or directors of the corporation), may move the court for an order requiring the plaintiff to furnish
a bond. (Corps. Code, § 800(c).) "The purpose of the section 800 security provision is to prevent
unwarranted shareholder derivative lawsuits." (Donner Management Co. v. Schaffer (2006) 142
Cal.App.4th 1296, 1305.) A plaintiff may voluntarily post the $50,000 bond to secure the expenses of
those defendants entitled to seek such security. (Corps. Code, § 800(e).) This is usually done so that
plaintiff will avoid the chance of a dismissal. (See Donner Management Co., supra, at 1304 ["A plaintiff in
a derivative lawsuit has the option of 'avoid[ing] the inconvenience and delay of the motion proceeding
by voluntarily posting a bond in the aggregate amount of $50,000, either before or after a motion [for
security] is made. This will be deemed full compliance, and any pending motion must be dismissed.'"].)

A defendant who prevails in the derivative suit, in which the plaintiff posted a security, is entitled to
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recourse for "reasonable expenses, including attorney's fees" arising from the action. (Corps. Code, §
800(d).) Additionally, "when a plaintiff voluntarily posts security, the defendant may seek to enforce the
security as the prevailing party at the conclusion of the case without having to retrospectively satisfy the
no reasonable possibility of benefit standard." (Donner Management Co., supra, at 1305.)

Code of Civil Procedure section 995.360 provides that a "bond given in an action or proceeding may be
withdrawn from the file and returned to the principal on order of the court only if" the "beneficiary so
stipulates" or "[t]he bond is no longer in force and effect and the time during which the liability on the
bond may be enforced has expired." (Code of Civ. Proc., § 995.360.)

A bond remains in force and effect until the earliest of the following events:
 
(a) The sureties withdraw from or cancel the bond or a new bond is given in place of the original bond.
 
(b) The purpose for which the bond was given is satisfied or the purpose is abandoned without any
liability having been incurred.
 
(c) A judgment of liability on the bond that exhausts the amount of the bond is satisfied.
 
(d) The term of the bond expires. Unless the statute providing for the bond prescribes a fixed term, the
bond is continuous.

(Code of Civ. Proc., § 995.430.)

The court is unconvinced by Johnson's arguments that he posted the bond unnecessarily and/or that the
bond is no longer in force or effect because the purpose of said bond was abandoned without any
liability. The court is not persuaded that Johnson was never a plaintiff in the derivative suit because the
court ruled, after the bond was voluntarily posted, that he did not have standing in the derivative suit and
was dismissed as a plaintiff shareholder. 

Further, it is undisputed that the $50,000 bond was voluntarily posted pursuant to Corporations Code
section 800(e). The court is not convinced that Johnson's posting of the bond did not extend to the other
plaintiff shareholder in the derivative suit, Ms. Sassi. The bond states in the caption that concerns the
matter of "Anthony Johnson and Robin Sassi, derivatively on behalf of Storix, Inc." (ROA 32.) Further,
the individual defendants' motion requesting that a bond be posted pursuant to Corporations Code
section 800 expressly sought a bond to be posted by Johnson and Sassi together, as the plaintiff
shareholders. 

Moreover, Johnson fails to support, with any authority, his assertion that the bond only applied to him
and not Ms. Sassi as plaintiff shareholders. In fact, a reason the shareholder derivative suit was
determined on the merits was because Ms. Sassi remained as a plaintiff shareholder after Johnson was
dismissed. For that reason, Johnson fails to show that bond is no longer in force or effect because the
purpose for which the bond was given was abandoned without any liability having been incurred. (Code
of Civ. Proc., § 995.430(b).) 

The motion is denied.

STOLO

 Judge Kevin A. Enright 
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