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Appellant Johnson’s request to stay execution on the attorney fee award

pending this appeal is the appropriate and right thing to do. It was an abuse of

discretion for the lower court to deny the stay without providing any reasoning.

Moreover, Johnson has plainly satisfied the F.R.A.P 8 standard. Johnson has a

high likelihood of success on appeal, a refusal of a stay will irreparably harm

Johnson, and Storix suffers no prejudice as a result of this short stay. Specifically,

there is no dispute Johnson possesses a 40% ownership in defendant Storix. That

stock alone is more than worth the value of the judgement. Hence, there is no

doubt Johnson will have sufficient assets if the appeal is denied. Accordingly, the

judgement should be stayed pending this appeal.1

I. REPLY ARGUMENT

A. THE LOWER COURT’S DENIAL WAS AN ABUSE OF DISCRETION

It is undisputed the lower court’s order was lacking proper reasoning; hence

it should be deemed an abuse of discretion. See Mot. at 5-6; FRAP 8(a)(2)(A)(ii).

Knowing this, Storix instead points to the oral argument transcript and to previous

orders on different issues.2 First, neither of these sources are the order at issue

here. Second, the transcript does not address the motion for the stay, but instead

1 Storix argues Johnson’s motion was over the page limit, pursuant to Circuit Rule 27-1(d). Opp. at 2.n1. This was
inadvertent since Johnson mistakenly believed the page limit to be 30 pages pursuant to FRAP 32. Johnson
apologizes. However, while Storix was aware of the applicable page limit, Storix’s opposition also exceeded the
page limit.

2 Storix did not attach a number of documents to which they cite, such as this transcript. Hence, Johnson objects to
consideration of those documents against him, here.
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focuses on the amount of the bond. Opp. at 7-8. The other orders mentioned by

Storix did not include a discussion or ruling on a motion to stay execution of

judgment. Id. Tellingly, Storix cannot cite to anything in the record, much less the

order denying the stay itself, to explain why the district court ruled against the stay.

In this Circuit, when it is impossible to “discern the court’s reasoning,” the ruling

must not stand. Townsend v. Holman Consulting Corp. 929 F.2d 1358, 1366 (9th

Cir. 1991) (remand is proper when district court’s reasoning is uncertain, but

declining to remand due to court’s brief statement of reasons, which is not present

here).

B. JOHNSON HAS ESTABLISHED HE IS ENTITLED TO RELIEF PURSUANT

TO FRAP 8’S FOUR-PART STANDARD

A stay is warranted under FRAP 8’s four part standard. Fed. R. App. P.

8(a)(2); Nken v. Holder, 556 U.S. 418 (2009); Alliance For the Wild Rockies v.

Cottrell, 632 F. 3d 1127, 1135-39 (9th Cir. 2011); Humane Society v. Gutierrez,

558 F. 3d 896 (9th Cir. 2009). Each factor tilts towards Johnson, and as a leading

treatise has recognized, this Circuit “…seldom requires a bond as a condition of a

stay or injunction issued pursuant to FRAP 8. Instead the court usually evaluates

such motions with the assumption no security will be posted.” Goel & Watts,

Federal Ninth Circuit Civil Appellate Practice (Rutter Group 2016) p. 6-57 at
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6:315 (emphasis added).3 The Court’s practice makes sense, given that an

established likelihood of success makes it eminently fair not to require a bond

simply to delay execution on a likely erroneous lower-court ruling.

1. JOHNSON DEMONSTRATED A LIKELIHOOD OF SUCCESS

First, Johnson is entitled to a stay because he has demonstrated a likelihood

of success on the merits. On appeal, Johnson will show that no writing exists

“signed by the owner of the rights conveyed,” evidencing a transfer of Johnson’s

copyright to Storix. Section 204 of the Copyright Act requires a signed writing by

Johnson to effect assignment of a copyright. 17 U.S.C. § 204; Effects Assocs. v.

Cohen, 998 F. 2d 555, 557 (9th Cir. 1990). Storix’s alleged writing is signed by

the President of Storix (shown below), not an individual in his individual capacity:

Exh. M (Tr. Exh. CD). Thus, while Storix continues to advance the argument that

an annual report signed by Storix satisfies § 204’s stringent writing requirements,

Johnson has shown that he is likely to succeed on appeal in showing that no § 204

writing exists. Storix does not even argue some other writing suffices. Thus, as

3 Storix attacks this treatise, calling its statement false, without offering any case law to suggest that the treatise is
anything but accurate. Opp. at 4. Instead, Storix improperly calls seeking a stay of a judgment without a bond
“extraordinary.” Id. at 8, 10. Storix suggests no reason why the treatise, which is well-known and respected, is
inaccurate – thus, the treatise’s statement that the Ninth Circuit seldom requires a bond as a condition of a stay,
applies.
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the annual report was not signed by Johnson as the copyright holder, it fails under

Section 204. Id.

Putting aside that the annual report was signed by the President of Storix, the

annual report still fails as a writing under Section 204. No price was set for the

copyright. There was never a negotiation of terms. All that is present is a vague,

fleeting, ambiguous reference to “all assets.”4 While no magic words are required,

the writing has to ensure that authors do not give away their copyrights

inadvertently and must be a product of the parties’ negotiations. Konigsberg Int'l,

Inc. v. Rice, 16 F.3d 355, 357 (9th Cir. 1994). There is no such writing here.

Instead, Storix improperly relies on evidence of conduct to argue a writing exists,

but of course it is well-established that evidence of conduct is an inadequate

substitute for a writing. Lyrick Studios, Inc. v. Big Idea Prods., 420 F,3d 388, 396

(5th Cir. 2005) (citing Konigsberg, 16 F.3d at 356). Because no writing

evidencing a transfer of the copyright exists, Johnson should be successful on

appeal.

Johnson has also demonstrated a likelihood of success concerning the appeal

of the new trial motion. The question of whether a sufficient writing exists was

improperly submitted to the jury. Further, even though it should not have been so

4 “All assets” did not mean all of Johnson’s assets, as his house, car, dog, etc. remained in his own name. See Exh.
B (Dkt. 145, Tr. at I-182-83 (listing some items Johnson included in his future estate planning that were not
transferred to Storix). Moreover, the Storix trademark was not transferred to Storix until later. Exh. L (Tr. Exh
017). This vague reference to “all assets” is the exact opposite of what is intended by a writing under Section 204.
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submitted to the jury, the jury was wrongly instructed on the issue, leading the jury

to come to a conclusion against Johnson, and against the clear weight of the

evidence.5 A single one of these mistakes would be reason enough to speak to the

mandatory need for a new trial. Combined, they scream for one.

Finally, Johnson has demonstrated a likelihood of success on the merits that

given the Supreme Court’s opinion in Kirtsaeng v. John Wiley & Sons, the district

court should not have granted attorneys’ fees to Storix. 136 S. Ct. 1979 (2016).

The Supreme Court recently held in Kirtsaeng that in assessing the Fogarty

factors,6 substantial weight is to be given to the objective reasonableness of the

losing party’s position. Id. at 1981. The district court found that Johnson’s

litigation position was “…objectively reasonable, at least through the conclusion of

trial, and the Court gives ‘substantial weight’ to this assessment.” Exh. G. (Dkt.

No. 230 at 9:22-23). The district court also found in favor of Johnson that his suit

was not frivolous. Id. Despite finding for Johnson on these crucial Fogarty

factors, the district court relied on a few emails to surmise a motivation against the

defendant. But the facts overwhelmingly show that all of Johnson’s actions (as he

owns 40% of Storix) were to protect and save Storix. Even the documents

5 As the jury instruction was “plain error,” it is irrelevant if there was a previous objection to the instruction.
F.R.C.P. 51(d)(2).

6 “(1) the degree of success obtained; (2) frivolousness; (3) motivation; (4) the objective unreasonableness of the
losing party’s factual and legal arguments; and (5) the need, in particular circumstances to advance considerations of
compensation and deterrence.” Enm’t Research Grp., Inc. v. Genesis Creative Grp., Inc., 122 F.3d 1211, 1229 (9th
Cir. 1997) (citing Fogarty v. Fantasy, 510 U.S. 517 (1994)).
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referenced by the district court show no ill-will toward Storix.

Defendant also argues that Johnson testified that he lied on the stand

concerning ownership of the copyright. Opp. at 5. First, had Defendant included

the entire record on this subject, it would have shown that the district court noted

that the statement did not affect the court’s decision. Dkt. 238 at 5-6. Second, it

would show that Storix oversells the record, because it knows that the statement

had to do with the number of years that Storix was in business (12 years vs. 9

years) and nothing else. Doc. No. 146, Trial Transcript Vol II at II-195:24-196:9.

Storix’s attempt to make more of that off-hand statement is telling.

Regardless, nothing justifies overcoming the Supreme Court’s instruction to

give substantial weight to the fact that the case was objectively reasonable, and

hence, even if the underlying case is not reversed, the fee award should be

reversed.

2. JOHNSON WILL SUFFER IRREPARABLE HARM ABSENT A STAY

As shown in the motion, absent a stay, Johnson will face severe financial

harm. Mot. at 26-29, Johnson Decl. ¶¶3-4. If no stay is granted, Johnson will be

forced to liquidate his high-value assets in order to pay the judgment, which is

severe, incredibly burdensome, and moreover, defeats the cost-saving measure of

waiting until the case is resolved with finality on appeal. Mot. at 27. Further,

doing so will trigger taxes adding to the cost of liquidating. Critically, due to
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ongoing mismanagement and self-dealing at Storix, Johnson’s chances of ever

recovering the fee award after a successful appeal would be rendered meaningless

absent a stay since Storix will have no cash to pay Johnson and no ability to

generate cash to pay Johnson. Mot. at 27-29; Johnson Decl. ¶4. Thus, absent a

stay, Johnson will likely lose considerable money, have to liquidate income-

generating assets, and be forced to pay unnecessary taxes – all for a judgment and

fee award that are likely to be reversed. It is Johnson, not Storix, who risks

irreparable injury absent a stay.

3. STORIX WILL NOT SUFFER PREJUDICE FROM A STAY

Storix never argues that it will be prejudiced by waiting until the conclusion

of appeal. Opp. at 20-21. Instead, Storix makes the misleading claim that Johnson

has failed to fulfill a “burden” to provide a plan for adequate alternate security.

Opp. at 9. First, as Johnson’s motion established, he has no “burden” to do this,

and Storix only cites out of circuit district court cases to substantiate its contention

that he does. Id. Thus, this additional burden does not exist.

Second, even if Johnson had the burden to propose an adequate plan of

alternate security, he has repeatedly proposed the best possible security – his 40%

stock in Storix. Storix has never disputed that the value of this 40% stock is more

than sufficient to cover the judgment. In fact, it was not disputed that the stock
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was worth at least the value of the judgment.7 Storix has yet to suggest that

Johnson would be transferring that stock, and in fact, has argued that Johnson

cannot transfer the stock under the by-laws. Moreover, Johnson has filed a

derivative shareholder suit on behalf of Storix. Anthony Johnson and Robin Sassi

v. David Huffman et. al., Lead Case No.: 37-2015-00034545-CU-BT-CTL.

Accordingly, Storix knows that Johnson will at least own the 40% Storix stock as

an asset, and that Storix could use that to collect upon if the appeal is denied.

Hence, issuance of a stay will not injure Storix as Johnson’s ability to pay is

plain. Olympia Equip. Leasing Co. v. W. Union Tel. Co., 786 F.2d 794, 706 (7th

Cir. 1986) (“It is appropriate to waive the bond requirement when one’s ability to

pay the judgment is plain, such that the cost of a bond would be a waste of

money.”) In short, Storix is assured that Johnson will at least have his 40% stock

in Storix as an asset (along with all the other assets Johnson will have) if the appeal

does not result in a reversal.

4. THE PUBLIC INTEREST IS PROMOTED BY GRANTING A STAY

Finally, granting the stay would strongly promote the public interest. Stern

v. Cingular Wireless Corp. No. CV-05-8842, 2006 U.S. Dist. LEXIS 96312, at *3,

*6 (C.D. Cal. Sep. 11, 2006) (granting a stay partly based on finding that policy

7 The fact that Storix can afford to pay about $1.3 million in attorneys’ fees as part of this litigation (which Storix
had originally requested) demonstrates that the value of 40% of Storix should be more than the $555,118.64 award
of fees and costs. (Ex. K, Dkt. No. 256 at 3).
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goals of judicial efficiency were in the public interest). Johnson has established

that granting the stay would be efficient and would prevent significant harm and

unnecessary expenses. The public has no interest in forcing a party to suffer under

the execution of a judgment that is likely to be reversed. There is no reason

Johnson should be forced to liquidate his assets, only to have this case reversed in

the short amount of time it will take for this appeal to be decided.

II. CONCLUSION

For the reasons stated above and in Johnson’s moving papers, Johnson

respectfully asks that the Court stay the district court’s Fee Order (Exh. I (Dkt. No.

246)) pending resolution of the appeal.

Dated: January 5, 2017 MINTZ LEVIN COHN FERRIS
GLOVSKY AND POPEO, P.C.

s/ Andrew D. Skale

Andrew D. Skale
Attorneys for Plaintiff and Appellant
Anthony Johnson
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