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SUPERIOR COURT OF CALIFORNIA,

MINUTE ORDER  

TIME: 01:34:00 PM 
JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil

COUNTY OF SAN DIEGO
 CENTRAL 

 DATE: 03/06/2017  DEPT:  C-73

CLERK:  Juanita Cerda
REPORTER/ERM: Not Reported
BAILIFF/COURT ATTENDANT:  

CASE INIT.DATE: 10/13/2015CASE NO: 37-2015-00034545-CU-BT-CTL
CASE TITLE: Johnson vs. HUFFMAN [IMAGED]
CASE CATEGORY: Civil - Unlimited CASE TYPE: Business Tort

STOLO
APPEARANCES STOLO

Stolo
The Court, having taken the above-entitled matter under submission on 3/2/17 and having fully
considered the arguments of all parties, both written and oral, as well as the evidence presented, now
rules as follows:

After entertaining the arguments of counsel and taking the matter under submission, the Court vacates
its tentative rulings on the special motion and demurrer asserted by cross-defendants DAVID
HUFFMAN, RICHARD TURNER, MANUEL ALTAMIRANO, DAVID KINNY and DAVID SMILJKOVICH.
Instead, the Court now rules as follows:

The Motion (ROA # 252) of Cross-Defendants David Huffman, Richard Turner, Manuel Altamirano,
David Kinney, and David Smiljkovich ("Cross-Defendants"), pursuant to Code of Civil Procedure section
425.16, to strike the Cross-Complaint (ROA # 181) of Cross-Complainant ANTHONY JOHNSON
("Cross-Complainant" or "Johnson"), on the grounds that (1) the allegations of the Cross-Complaint arise
out of Cross-Defendants exercise of their right of petition under the United States and State of California
Constitutions; and (2) Cross-Complainant cannot establish a probability of prevailing on his claims
because Cross-Complainant's claims are barred by California Civil Code § 47(b)(2) and
Cross-Complainant has failed to state facts sufficient to constitute a cause of action, is GRANTED IN
PART. The Court declines to strike the entire Cross-Complaint or an entire cause of action. Instead, the
Court strikes the following specific language from the Cross-Complaint:

¶ 60: "...and by acting in concert to file suit in the name of Storix without approval of Storix for the
purpose of causing economic harm to Johnson."
¶ 62: "...as well as by way of loss of money in defending a suit that was not authorized by Storix."
¶ 63: "...as all profits were spent instead in litigation against Johnson."
¶ 68: "...their pursuit of unauthorized litigation when Storix is in danger of being insolvent...."
¶ 70: "...falsely represented they had authority to sue Cross-Claimant in the name of Storix...."
¶ 73: "...and by filing the Janstor Suit to which Cross-Claimant was forced to respond to."
¶ 74: "...and by responding to the Janstor suit."
¶ 75: "...and the Janstor suit."
¶ 78: "...and causing a suit to be filed against Johnson without approval of Storix."
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A party seeking the protection of section 425.16 has the initial burden of establishing that the statute
applies. Code Civ. Proc. § 425.16(b). Section 425.16(b)(1) requires the court to engage in a two-step
process. Equilon Enterprises v. Consumer Cause, Inc. (2002) 29 Cal. 4th 53, 67-68. First, the court
decides whether defendant has made a threshold showing that the challenged cause of action is one
arising from protected activity. Id. The moving defendant's burden is to demonstrate that the acts of
which plaintiff complains were taken in furtherance of defendant's right of petition or free speech under
the United States or California Constitutions. Id. Section 425.16 is intended to "be construed broadly."
Code Civ. Proc. § 425.16(a).

Section 425.16 encompasses any cause of action against a person "arising from" any statement or
writing made in, or in connection with an issue under consideration or review by, an official proceeding
or body. Code Civ. Proc., § 426.16(e)(1) and (2); Briggs v. Eden Council For Hope & Opportunity (1999)
19 Cal. 4th 1106, 1113. All that matters is that the First Amendment activity take place in an official
proceeding, or be made in connection with an issue being reviewed by an official proceeding. Id. The
constitutional right to petition includes the basic act of filing litigation or otherwise seeking administrative
action. Id. at 1115. A statement is "in connection with" litigation under section 425.16(e)(2) if it relates to
the substantive issues in the litigation and is directed to persons having some interest in the litigation.
Neville v. Chudacoff (2008) 160 Cal.App.4th 1255, 1266.

"... At the first step, the moving defendant bears the burden of identifying all allegations of protected
activity, and the claims for relief supported by them. When relief is sought based on allegations of both
protected and unprotected activity, the unprotected activity is disregarded at this stage. If the court
determines that relief is sought based on allegations arising from activity protected by the statute, the
second step is reached. There, the burden shifts to the plaintiff to demonstrate that each challenged
claim based on protected activity is legally sufficient and factually substantiated. The court, without
resolving evidentiary conflicts, must determine whether the plaintiff's showing, if accepted by the trier of
fact, would be sufficient to sustain a favorable judgment. If not, the claim is stricken. Allegations of
protected activity supporting the stricken claim are eliminated from the complaint, unless they also
support a distinct claim on which the plaintiff has shown a probability of prevailing." Baral v. Schnitt
(2016) 1 Cal.5th 376, 396.

California courts reject the notion that a lawsuit arises from an act in furtherance of the rights of petition
or free speech simply because the suit was brought after the defendant engaged in such an act, whether
or not the purported basis for the suit is that act itself. City of Cotati v. Cashman (2002) 29 Cal.4th 69,
77. The statutory phrase "cause of action ... arising from" means simply that the defendant's act
underlying the plaintiff's cause of action must itself have been an act in furtherance of the right of petition
or free speech. Id. at 78. The critical point is "whether the plaintiff's cause of action itself was based on
an act in furtherance of the defendant's right of petition or free speech." Id. A plaintiff's cause of action
does not necessarily arise from a defendant's protected activity merely because the plaintiff's suit was
filed after the defendant engaged in that activity. Santa Monica Rent Control Bd. v. Pearl Street (2003)
109 Cal.App.4th 1308, 1317–1318.

The threshold issue is whether the defendant's acts underlying the claim were acts by the defendant in
furtherance of their right of petition or free speech. Renewable Resources Coalition, Inc. v. Pebble
Mines Corporation (2013) 218 Cal.App.4th 384, 395–396. The "principal thrust or gravamen" of the
plaintiff's cause of action determines whether section 425.16 applies. Id. at 396. "Gravamen" means
the material part of a grievance or charge. Id. The "gravamen" is defined by the acts on which liability is
based. Id. The focus is on the principal thrust or gravamen of the causes of action, i.e., the allegedly
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wrongful and injury-producing conduct that provides the foundation for the claims. Id. "Simply stated, to
determine the applicability of the anti-SLAPP statute, we look to the allegedly wrongful and injurious
conduct of the defendant, rather than the damage which flows from said conduct. Here, the gravamen of
the Coalition's action was that the Pebble defendants allegedly wrongfully purchased the Coalition's
confidential documents from Kaplan for the sum of $50,000. Said purchase was not an act by the Pebble
defendants in furtherance of their right of petition or free speech, making the anti-SLAPP procedure
inapplicable." Id. at 396–397.

In Santa Monica Rent Control Bd. v. Pearl Street, supra at 1318, the court states: "...defendants claim
their protected activity is the filing of paperwork, with the Board, to restore units A and C to the rental
market.... For purposes of our analysis, we will assume that such administrative activities were
undertaken by defendants in furtherance of their right of petition or free speech, as that phrase is used in
section 425.16. But defendants were not sued for their conduct in exercising such constitutional rights.
They were sued by the Board to compel their compliance with the provisions of the rent control law.... ¶
...Thus, while this suit may have been 'triggered by' defendants' submission of such documents to the
Board, it is not true that this suit is based on the filing of such papers. Rather, the suit is based on activity
that preceded the filing of the papers. This suit is based on the Board's claim that defendants are
charging an illegal rent for units A and C.... If we were to accept defendants' argument, then they could
preclude any judicial review of their violation of the rent control law, no matter how egregious, by simply
filing a SLAPP motion in response to any Board complaint."

Although somewhat unclear, the first cause of action within the Cross-Complaint appears to allege
cross-defendants breached a fiduciary duty they owed to cross-complainant Johnson in three potential
ways. First, a breach occurred when they caused Storix, Inc. to initiate legal action against Johnson.
Second, a breach occurred when cross-defendants made certain statements about Johnson in the
context of the federal copyright action initiated by Johnson. Third, a breach occurred when
cross-defendants failed to incorporate changes into the company software developed by Johnson. The
second cause of action alleges cross-defendants made various misrepresentations related to the same
improper conduct. The third cause of action alleging a conspiracy is also premised on the same
conduct. See Johnson Cross-Complaint in 2015-00028262 at ¶¶ 40-42, 47, 50, 53, 55, 57, 58, 60, 69,
70 and 77. The gravamen of the first two bases for the asserted causes of action is grounded in
petitioning activity. The allegations are premised on cross-defendants' decision to initiate the Storix
lawsuit, and statements made in the context of Johnson's federal copyright action. Initiating the Storix
litigation and the copyright action communications do not simply evidence the wrongful conduct, but
instead comprises the wrongful conduct. Thus, this action is factually distinct from Santa Monica Rent
Control Board and other similar opinions. The gravamen of this action, in part, is premised on
cross-defendants' petitioning activity such that cross-defendants have satisfied the first prong of the
section 425.16 analysis with respect to a portion of each count.

Regarding the second prong of the analysis, a plaintiff responding to an anti-SLAPP motion must state
and substantiate a legally sufficient claim in order to establish a probability of prevailing on the claim.
Wilson v. Parker, Covert & Chidester (2002) 28 Cal. 4th 811, 821. The plaintiff must demonstrate that
the complaint is both legally sufficient and supported by a sufficient prima facie showing of facts to
sustain a favorable judgment if the evidence submitted by the plaintiff is credited. Id. In deciding the
question of potential merit, the trial court considers the pleadings and evidentiary submissions of both
the plaintiff and the defendant. Id. Plaintiff, in meeting this burden, must rely on competent, admissible
evidence. Evans v. Unkow (1995) 38 Cal. App. 4th 1490, 1497-1498. The court's determination of the
motion cannot involve a weighing of the evidence, and the test is similar to the standard applied to
evidentiary showings in summary judgment motions. Kyle v. Carmon (1999) 71 Cal. App. 4th 901,
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907-908. "...[I]n cases involving allegations of both protected and unprotected activity, the plaintiff is
required to establish a probability of prevailing on any claim for relief based on allegations of protected
activity. Unless the plaintiff can do so, the claim and its corresponding allegations must be stricken."
Baral v. Schnitt, supra at 395. Thus, the prong two analysis focuses only on those portions of claim
which are premised on protected conduct. In contrast, the claim premised on Cross-Defendants' failure
to incorporate changes into the company software developed by Johnson need not be addressed, and
Cross-Complaint is not required to demonstrate a probability of prevailing on this latter claim. As
discussed below, Cross-Complainant has not demonstrated a probability of prevailing as to the claims
premised on protected activity because of the "litigation privilege."

The privilege afforded by Civil Code section 47(b) is absolute in nature and applies to all torts except
malicious prosecution actions. Silberg v. Anderson (1990) 50 Cal.3d 205, 215-216. The privilege
applies to any communication: (1) made in judicial or quasi-judicial proceedings; (2) by litigants or other
participants authorized by law; (3) to achieve the objects of the litigation; and (4) that have some
connection or logical relation to the action. Id. at 212. Section 47(b) is not limited to statements made in
a courtroom. Hagberg v. California Federal Bank FSB (2004) 32 Cal.4th 350, 361. It encompasses not
only testimony in court and statements made in pleadings, but also statements made prior to the filing of
a lawsuit, whether in preparation for anticipated litigation or to investigate the feasibility of filing a lawsuit.
Id. Section 47(b) applies to any publication required or permitted by law in the course of a judicial
proceeding to achieve the objects of the litigation, even though the publication is made outside the
courtroom and no function of the court or its officers is involved. Rusheen v. Cohen (2006) 37 Cal.4th
1048, 1057. It is not limited to statements made during a trial or other proceedings, but may extend to
steps taken prior thereto, or afterwards. Id.

As discussed above, the first cause of action alleges a breach that potentially resulted from three types
of misconduct. First, a breach occurred when cross-defendants caused Storix, Inc. to initiate legal action
against Johnson. Second, a breach occurred when cross-defendants made certain statements about
Johnson in the context of the federal copyright action initiated by Johnson. Third, a breach occurred
when cross-defendants failed to incorporate changes into the company software developed by Johnson.
The first two claims are premised on litigation conduct that is privileged. Pursuant to the Baral v. Schnitt
decision, the Court strikes references to these claims from the Cross-Complaint. Given this ruling, the
Court does not address whether Cross-Complainant has produced sufficient admissible evidence
supporting these claims. The Court is aware that the Cross-Complaint contains other references to
actions taken within the underlying litigation that are not stricken via this ruling. The remaining
allegations are potentially proper because they may evidence one or more claims premised on
non-protected conduct.

*****************************

The general demurrer to the second cause of action in the Cross-Complaint in consolidated case
number 2015-00028262, as asserted by cross-defendants DAVID HUFFMAN, RICHARD TURNER,
MANUEL ALTAMIRANO, DAVID KINNY and DAVID SMILJKOVICH is OVERRULED.
Cross-Defendants are ordered to file and serve their Answers within 20 days of this hearing.

The elements of fraud are (a) misrepresentation (false representation, concealment, or nondisclosure);
(b) knowledge of falsity (or "scienter"); (c) intent to defraud, i.e., to induce reliance; (d) justifiable
reliance; and (e) resulting damage. Lazar v. Superior Court (1996) 12 Cal.4th 631, 638. Fraud must be
pled specifically; general and conclusory allegations do not suffice. Id. at 645. This particularity
requirement necessitates pleading facts which show how, when, where, to whom, and by what means
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the representations were tendered. Sufficiently detailed facts are alleged regarding at least one instance
of a fraudulent misrepresentation or concealment. As alleged, false statements were made regarding
the security software developed by Johnson. See Cross-Complaint at ¶¶ 11-57 and 70.

There are four circumstances in which nondisclosure or concealment may constitute actionable fraud:
(1) when the defendant is in a fiduciary relationship with the plaintiff; (2) when the defendant had
exclusive knowledge of material facts not known to the plaintiff; (3) when the defendant actively conceals
a material fact from the plaintiff; and (4) when the defendant makes partial representations but also
suppresses some material facts. LiMandri v. Judkins (1997) 52 Cal.App.4th 326, 336. As discussed
above, a fiduciary relationship is alleged. Also, facts supporting exclusive knowledge and active
concealment are sufficiently alleged. Thus, Cross-Defendants' duty argument lacks merit. Finally, even
if Cross-Complainant Johnson still retains his shares, Cross-Defendants' actions caused other damages,
as alleged. See Cross-Complaint at ¶¶ 73-76.

IT IS SO ORDERED.

 

STOLO

 Judge Joel R. Wohlfeil 
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