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I. INTRODUCTION  

Appellee Storix, Inc. (“Storix”) offered no substantial argument to Johnson’s 

motion on grounds that: 

1. a recall is needed to prevent an erroneous ruling from working an 
injustice; 

2. because the process used in the Court’s decision process has manifested 
exceptional circumstances with an absurd result; and 

3. because a recent Supreme Court decision undermines the basis of the 
Court’s decision by showing it was demonstrably wrong. 

(Motion at p. 1) The fact that Johnson exhausted all efforts to bring this manifest 

injustice to the attention of this Court and the Supreme Court does not render the 

recall of mandate any less necessary, since no court has reviewed or considered the 

procedural and legal errors that resulted in extraordinary injustice.  

Most importantly, Storix’s opposition demonstrates the despicable tactics 

which convinced the district court, the jury, and this Court that Johnson entered 

into a verbal agreement with himself to give all exclusive rights to his life’s work 

to Storix for no reason. Storix intentionally misquotes Johnson’s motion and 

intentionally misapprehends every relevant case and statute cited in its opposition. 

Johnson implores this Court to take notice of these falsities when reconsidering 

whether Johnson truly deserves to be the only author of a creative work to have 

given away his copyrights without a written agreement, and whether he deserves to 
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have largest attorney’s fee award imposed on any individual copyright holder in 

U.S history for claiming he did not.  

Johnson responds to each of Storix’s points in the order of its opposition.  

IV. JOHNSON PRESENTS EXTRAORDINARY CIRCUMSTANCES 
JUSTIFYING THE RECALL OF THE MANDATE 

1. The Recent Supreme Court Precedent Supports A Request to Recall 
the Mandate 

Johnson did not argue that the decision in Fourth Estate Pub. Ben. Corp. v. 

Wall-Street.com, LLC, No. 17-571, 2019 U.S. LEXIS 1730, (Mar. 4, 2019) 

“changed the law with respect to the instant case”, or that it “changed the 

outcome”. Johnson argued that the decision in Fourth Estate amplifies Storix’s 

inability to enforce the copyrights it now owns, thus proving Johnson’s argument 

at trial and on appeal that a copyright ownership transfer can only be accomplished 

by a clear written agreement. “[R]ecall of a mandate might be justified if a 

subsequent Supreme Court decision ‘showed that (the) original judgment was 

demonstrably wrong.’” American Iron & Steel Institute v. EPA, 560 F.2d 589, 593 

(3d Cir. 1977) at 594 (citing Legate v. Maloney, 348 F.2d 164, 166 (1st Cir. 

1965).) 

2. It is Not Speculation that Storix’s Current Inability to Enforce Its 
Copyrights Justifies Recalling the Mandate 

While it may be true that Storix could have brought an infringement action 

prior to the recordation of the transfer, the decision in Fourth Estate now 

  Case: 16-55439, 03/22/2019, ID: 11238424, DktEntry: 82, Page 3 of 11



4 
 

guarantees it cannot. Storix is wrong that it “owns a registered copyright.” This 

Court affirmed the decision that Johnson transferred his copyrights. But, even after 

more than three years, Storix’s copyright is still registered to Johnson. If Storix 

could change that, it would have.  

Storix claims it does not need to record the transfer before instituting an 

infringement action. Storix knows this is untrue and attempts to mislead this Court 

by again intentionally misapprehending the cases and statutes. In reciting an 

irrelevant footnote in Lida, Inc. v. Texollini, Inc., 768 F.Supp. 439, 443 n.4 

(S.D.N.Y. 1991), Storix claims that Section 205(d) of the Copyright Act was 

“eliminated”, thus recording a transfer is no longer required “prior to filing any 

future claim for infringement.” This is patently false and Lida says nothing of the 

sort. In 1988, language in the former § 205(d) was struck pertaining to a copyright 

owner’s ability to sue for infringement occurring before the transfer of ownership. 

Interestingly, although § 205 is not directly related to enforcement actions, the 

notes in section state, “The provisions of subsection (d), requiring recordation of 

transfers as a prerequisite to the institution of an infringement suit, represent a 

desirable change in the law.” (House Report No. 94–1476.) The district court cases 

cited by Storix are equally in apropos because, when read in proper context, they 

actually indicate that a transfer need not be recorded unless the owner wishes to 

bring an infringement action.  
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Incredibly, Storix attempts to further confuse this Court in referring to the 

U.S. Copyright Office, Compendium of U.S. Copyright Office Practices (3d ed. 

2017), contending that it may “update the ownership status by recording the final 

judgment” which is a “document pertaining to a copyright.” Id. § 2309.2. The 

suggestion that any document pertaining to a copyright may be a valid recordation 

of ownership is absurd. Copyright Office Practices § 2309.2 lists “Transfers of 

copyright ownership” as a specific type of document that may be recorded. The 

specific requirements of that document, as indicated in the Copyright Office 

Practices, are discussed in Johnson’s motion but are not argued in Storix’s 

opposition. (Motion at pp. 6-7.) Storix says that the Annual Report containing the 

words “transferred all assets”, could be used to record Storix’s ownership. (Opp. at 

p. 7.) Again, Storix knows better. “The ownership of a copyright may be 

transferred in whole or in part by any means of conveyance or by operation of law, 

and may be bequeathed by will or pass as personal property by the applicable laws 

of intestate succession.” (Id. at 2309.1; Act § 201(d).) Operations of law include 

community property and partnership agreements. (Id. at 620.9(B)(4).) The 

Copyright Office will only accept a written transfer agreement that, on its face, 

shows a clear intent of the owner to transfer all of his exclusive rights. (Motion at 

p. 6.) With respect, and contrary to Storix’s claim, this Court does not have 

authority to order an office of Congress to circumvent its established policies. 
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Storix provided no authority contrary to the new Fourth Estate ruling which 

impacted Storix’s ability to enforce any copyrights in court without first recording 

the transfer. Storix cites no authority showing that it can record its alleged 

ownership transfer of 2003 without Johnson’s express written permission. Storix 

cites, “The fact that a document has been recorded is not a determination by the 

U.S. Copyright Office concerning the validity or the effect of that document. That 

determination can only be made by a court of law. Compendium (Third) § 2305.” 

(Opp. at p. 10.) Of course, a court could consider any document as a copyright 

transfer (as in this case), but if the document does not satisfy the minimum writing 

requirements of the Copyright Act § 204(a) (and the Annual Report clearly does 

not), the Copyright Office cannot and will not record it.  

V. JOHNSON IS NOT REARGUING THE BASIS OF THE APPEAL, 
BUT THIS COURT’S SUA SPONTE ARGUMENT  

Storix simply attempts to distract this Court from the substantial arguments 

in Johnson’s motion by repeatedly distorting them. Johnson does not attempt to 

reargue the issues, but must raise the issues to illustrate how the incorrect decision 

resulted in such absurd circumstances. 

1. Johnson Challenges the Findings by the Jury. District Court, and 
this Court Because the Method in Making the Findings Were 
Erroneous and Resulted in Extreme Injustice  

Storix refers to the attorney’s fee award, now on its second appeal, as the 

only issue this Court may reconsider. (Opp. at p. 11.) This is not true, as illustrated 
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by Storix supporting its argument with irrelevant citations to district courts having 

no authority to re-decide issues previously decided by this Court. Johnson cited 

numerous authorities in his motion regarding this Court’s inherent ability to change 

its decisions, especially when necessary to protect the integrity of its own process 

and decisions. (Motion at pp. 5-6.) 

In further attempt to distort the record, Storix argues that Johnson “even 

raised new arguments he never raised on his first appeal.” The only “new” 

argument Johnson raised in his motion was the argument this Court raised sua 

sponte when deciding the appeal. Johnson never had the opportunity to argue this 

issue before, but bring this motion now that the Supreme Court declined to hear the 

case. The Court committed clear legal error when deciding that Johnson transferred 

the copyright by way of an “oral assignment.” An oral assignment was never 

argued by either party, and is nonetheless prohibited as a method of transferring 

any exclusive copyrights. Oral agreements are forbidden for the very reason stated 

in this Court’s order. “The purpose of Section 204(a)’s writing requirement is to 

prevent inadvertent transfers and fraudulent claims of copyright ownership.” 

(Memorandum at p. 2.) It’s completely contrary to this purpose for the Court to 

decide that Johnson transferred ownership of all his copyrights by way of an oral 

agreement with himself to which only Storix would forever benefit. (Motion at pp. 

10-11.)  
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2. Johnson Does Not Rely on Previously-Cited Cases to Justify 
Recalling the Mandate – But to Show How Storix Misled the Courts 

Storix further misleads the Court by not just misapprehending the cases 

(Jules Jordan Video and Magnuson v. Video Yesteryear), but actually 

misapprehending Johnson’s attempt to clarify this Court’s prior misapprehension. 

(Opp. at pp. 11-13.) The essential point is that Johnson was 100% of Storix, and 

only Johnson was party to the alleged oral agreement to give copyrights to Storix. 

The cases cited by Storix involved other copyright holders who were also 100% 

owners of their companies. But the courts in those cases took the side of the 

author/owner and not the third party infringer. This is the only Court that took the 

side of the infringing third party, Storix (2014), allowing it to dictate the terms of 

an oral agreement that only Johnson was a party to in 2003. Storix misled the 

district court and this Court by misconstruing the substance of these cases, and the 

resulting decisions are completely contrary to well-established precedents 

involving virtually the same issues and circumstances.  

3. The Court’s Allowance of Extrinsic Evidence to Interpret “All 
Assets” Warrants Recalling the Mandate 

Again, Storix makes no attempt to argue against any of Johnson’s points. 

Instead it turns again to whether the erroneous decision by this Court warrants a 

recall. The answer is yes. It’s not only the decision but the process by which it was 

reached that warrants the recall. This Court affirmed the jury’s ruling based on 
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contract interpretation principals involving the use of extrinsic evidence to 

interpret a term in a document (versus the terms of an agreement) that itself 

contained an ambiguous reference to an oral agreement. Storix argues that the issue 

was raised and decided by this Court, and Johnson agrees. The issue that warrants 

a recall of the mandate is not whether the Annual Report satisfies the writing 

requirements of the Copyright Act, because the results show that it does not. The 

Court’s method of reaching that erroneous determination caused the absurd result 

of an unenforceable copyright. The decision in Fourth Estate amplifies the 

problem by ensuring the copyright remains unenforceable as long as it’s under 

ownership control of Storix.  

Storix lastly argues that the “work for hire” issue was decided by the district 

court and affirmed by this Court. That is simply not true. The issue was raised on 

appeal but never addressed because there were no oral arguments. This Court 

should consider this important issue for the first time before dismissing this 

motion, since this is also the first case in which a 100% owner of a company has 

been designated a work for hire for copyright ownership purposes. The decision 

could not have been reached without finding that Storix was in control of Johnson 

and his work even when Johnson was the sole owner of Storix. Again, this Court 

erred in failing to address the issue raised on appeal, and the issue is still ripe for a 

decision. This Court should recall the mandate to correct these procedural errors. 
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VI. CONCLUSION 

A recall and reversal is necessary to prevent further injustice, including 

Storix’s continuing demand for more than $420,000 in attorney fees from Johnson 

for a copyright it paid nothing for. This is the very type of extraordinary 

circumstance that warrants such a recall in order to correct an injustice and protect 

the integrity of this Court’s decisions and processes.   

 

Dated:  March 22, 2019   Respectfully submitted, 

By:    s/Anthony Johnson                    _ 
Anthony Johnson 
Pro Se Appellant 
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