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INTRODUCTION AND SUMMARY  

Plaintiff-Appellant Anthony Johnson (“Johnson”) respectfully requests that 

this Court, following its disposition of this appeal and reversal and remand of the 

attorney fee award decision, order reassignment of the decision to a different 

district court judge on remand, and further order the release of the bond Johnson 

posted for the attorney fee award of $555,118.64. While seeking this reassignment 

with great reluctance, Johnson believes the harshness of the district court’s prior 

words and ignorance of facts pertaining to its decision in granting attorney fees to 

Defendant-Appellee Storix Inc. (”Storix”) demonstrates the likelihood that the 

district court will have difficulty abandoning its previously-expressed views and 

provide a fresh opinion when reconsidering the amount of the attorney fee award, 

now for the second time. 

At the first attorney fee award hearing about two (2) months after trial, the 

district court made no mention of Johnson having any improper motivation or any 

need to deter Johnson’s conduct, expressed sympathy for Johnson’s 

circumstances1, and questioned whether an award of attorney fees served the 

purpose of the Copyright Act. For reasons still known to Johnson, the court 

                                                 
1 Johnson was forced to defend his copyright ownership only after he faced a 

terminal illness and gifted 60% of his company to his long-term employees. After 
he miraculously recovered, his former employees force him out of the company 
and refused to allow him access to the software he authored 15 years earlier.  
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showed increasing disdain for Johnson’s character and intentions in the next six 

months leading up to its final award of attorney fees, even though Johnson did not 

personally appear and no new facts or evidence was presented. 

The district court was aware that Storix had filed a malicious State court 

action against Johnson on the morning of the mandatory settlement conference in 

this case, falsely claiming Johnson was operating a “secret” competing company in 

California, and knowing Johnson had already moved to Florida. The court was 

aware of that Johnson responded to that and other frivolous actions by filing a 

shareholder derivative lawsuit against Storix’s officers and directors on the 

company’s (Appellee Storix’s) behalf. Yet, with unwarranted vitriol, the court 

echoed every one of Storix’s intentional misrepresentations of Johnson’s words, 

intentions and testimony using partial sentences taken out of context, repeatedly 

referred to Johnson as having lied, as “vulgar”, and insisting his efforts (outside the 

scope of this lawsuit) to convince his former employees to stop using his company 

as a weapon against him showed improper motivation and need for deterrence. 

On August 17, 2016, the district court issued its final ruling in granting 

Storix the largest attorney fee award ever imposed on an individual author of a 

creative work in a copyright case, despite its own determination that Johnson’s 

position was objectively reasonable and non-frivolous. The court’s order made no 

mention of the unique  circumstances or imbalance of financial hardship on 
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Johnson, as an individual forced to fight his own company, or how the award 

furthered the goals of the Copyright Act, but contained unwarranted and 

conclusory admonishments of Johnson’s intentions in bringing the copyright 

action.  

Johnson’s every effort to draw the court’s attention to his “side of the story” 

only resulted in increasingly contemptuous and exaggerated comments by the 

district court of Johnson’s character and his perceived improper motivation in 

trying to “destroy Storix”, never once mentioning Storix’s malicious conduct.  

Johnson’s concerns regarding the court’s ability to fairly decide the issue are 

reasonable and warranted. Johnson has been punished enough by the district court 

for fighting for his rights, and remanding the final decision of attorney fees to a 

different court would preserve the appearance of fairness and justice.  There would 

be very little duplication of effort in reassignment since Storix has offered only a 

few emails to support its wildly exaggerated assertions.  

For all these reasons, Johnson respectfully asks this Court to reassign the 

case to a different court on remand. Since the panel on appeal unanimously agreed 

that the attorney fee award was excessive and did not serve the purpose of the 

Copyright Act, Johnson also respectfully requests this court order the district court 

to release the current supersedeas bond Johnson was forced to post for the full 

award amount.  
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FACTUAL BACKGROUND 

Plaintiff-Appellant Anthony Johnson, (“Johnson”) is the author of the 

software product, “SBAdmin”, for which he obtained a federally-registered 

copyright 1999. [AR VII:1359-1362.] Johnson sold SBAdmin as a sole proprietor, 

operating under the D.B.A “Storix Software”. [AR VII:1357.1.]  In 2003, Johnson 

formed Defendant-Appellee Storix, Inc. (“Storix”) to continue the same business 

of selling SBAdmin under a corporate entity. [AR VII:1363-1364.] Johnson was 

the President, CEO, and sole shareholder of Storix until September 2011.  

Due to what was expected to be a terminal illness, Johnson gifted 60% 

ownership of Storix to four (4) long-term employees in 2011, who elected 

themselves to all board and officer positions. [AR VII:1371.]  In 2013, after a 

miraculously recovery, Johnson returned to Storix to update the software which 

had been neglected in his absence. Johnson finally quit in May 2014 when the 

hostile environment created by his former employees became unbearable. [SER 

I:98 (1SER36).]2  Johnson remained fiercely protective of the integrity of 

SBAdmin, and threatened to withdraw Storix’s license to sell his software if he 

was not allowed control of its development. [SER I:107; SER I:112-113] Storix 

responded by claiming ownership SBAdmin, including all pre-incorporation works 

                                                 
2  This Motion references the Appeal Supplementary Excerpts of Record (SER) by 

volume and page number. 
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[AR VIII:1547-1550], forcing Johnson to file this lawsuit or abandon all rights to 

his life’s work. 

Six months later, Storix ceased all shareholder distributions to “send a 

message” to Johnson, and have deprived Johnson’s of his only income ever since. 

[Johnson Decl. ¶4.] As the case was approaching MSJ, Storix management filed a 

State court action against Johnson without inquiry, notice or corporate approval, 

falsely claiming that Johnson created a new California company intending to 

unlawfully compete with Storix. [Johnson Decl. ¶5.] The case was filed the 

morning of the mandatory settlement conference in this case by the same counsel 

representing Storix in this case [Johnson Decl. ¶5]. Johnson was served the lawsuit 

at his residence in Florida after he sold his house in San Diego to pay the already 

crippling legal expenses. [Johnson Decl. ¶6.] 

Johnson threatened and eventually did file a shareholder derivative lawsuit 

on behalf of Storix and against its current directors. [Johnson Decl. ¶10.] The 

defendants secretly and unlawfully used all remaining Storix profits for their 

defense and in multiple other related State actions against Johnson to prevent him 

from accessing the company’s financial records. [Johnson Decl. ¶11.] 

In December 2015, after a 5-day jury trial in the current action, the jury 

returned a verdict that Johnson had transferred all copyrights to Storix, his wholly 

owned company, upon its formation in 2003.  
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In August, 2016, the district court awarded Storix $551,118.64 in attorney 

fees against Johnson based on emails Johnson sent in response to Storix’s first 

State action against him. [see Johnson Decl. ¶4-6.]  

Johnson provided significant evidence of Storix’s false assertions, 

misstatements of Johnson’s actual testimony, and self-serving conclusions of 

Johnson’s intentions in his Motion for Reconsideration [Dkt. No. 233.] The district 

court simply echoed Storix’s wildly exaggerated claims, making no reference to 

the evidence to the contrary. [Dkt. No. 238.] The court then ignored the devastating 

financial impact of the fee award on Johnson (adopting Storix’s assertion that 

Johnson would likely be bankrupt before Storix could collect), denying Johnson a 

stay of execution pending appeal, denying Johnson use of his 40% of Storix’s 

stock as a bond alternative, or a reduction of the bond from the full judgment 

amount. [Dkt. No. 256.] 

On December 19, 2017, this Circuit court denied Johnson’s appeal of the 

copyright ownership decision, confirming Storix as the owner of Johnson’s 1999 

copyright and all derivative works. The Circuit court reversed the attorney fee 

award, noting that it was within the district court’s discretion to award the fees, but 

that the award was “excessive”. The decision was remanded to the district court for 

reconsideration.  
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Storix has not issued a new release of the SBAdmin software since February, 

2014, eight (8) months before Johnson filed this copyright suit in attempt to force 

Storix to allow him to do so. [Johnson Decl. ¶12-13.] 

AUTHORITIES  

Title 28 U.S.C § 2106 provides the courts of appeals may, upon any remand, 

"require such further proceedings to be had as may be just under the 

circumstances."  This statute, as well as the court's inherent authority, allow it to 

direct that a case on remand be assigned to a different judge.”  Sederquist v. City of 

Tiburon, 765 F.2d 756, 763 (9th Cir.1984); Tanner Motor Livery, Ltd. v. Avis, Inc., 

316 F.2d 804 (9th Cir.); see generally Barber v. United States, 711 F.2d 128 (9th 

Cir. 1983). Under § 2106, remand to a different district court judge is appropriate if 

there is "a demonstration of personal bias or in ‘unusual circumstances.’" Smith v. 

Mulvaney, 827 F.2d 558, 562 (9th Cir.1987).  In the absence of bias, the court 

determines whether unusual circumstances exist by considering: 

(1) whether the original judge would reasonably be expected upon remand to 
have substantial difficulty in putting out of his or her mind previously 
expressed views or findings determined to be erroneous or based on 
evidence that must be rejected, 

(2) whether reassignment is advisable to preserve the appearance of justice, 
and  

(3) whether reassignment would entail waste and duplication out of 
proportion to any gain in preserving appearance of fairness. 

 

https://scholar.google.com/scholar_case?case=11689092965689696086&q=United+States+v.+Atondo-Santos&hl=en&lr=&as_sdt=4,114,129
https://scholar.google.com/scholar_case?case=11689092965689696086&q=United+States+v.+Atondo-Santos&hl=en&lr=&as_sdt=4,114,129
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Id. at 562-63 (citations omitted.) The first two factors are considered to be "equally 

important and a finding of either is sufficient to support reassignment on remand." 

United States v. Jacobs, 855 F.2d 652, 656 (9th Cir. 1988). Moreover, a finding of 

either one would support remand to a different judge. Sears, Roebuck, 785 F.2d at 

780 (9th Cir. 1986).  

ARGUMENT 

A. The District Court Judge Could Reasonably Be Expected To Have 
Substantial Difficulty Putting Out Of Her Mind Previously Expressed 
Views Based On Evidence That Is Erroneous Or Must Be Rejected 

1. The district court relied on evidence it should not have  
considered in awarding attorney fees 
 
Particularly concerning was the successful advantage Storix obtained by 

distorting the record and substance irrelevant evidence provided to the district 

court. In August 2016, Storix provided emails from Johnson in its motion for 

attorney fees. The court took no notice of the very same evidence when it was 

provided at MSJ in October 2015, nor at the first hearing for attorney fees in 

February 2016. 

The emails were outside the scope of the copyright litigation, contained 

personal settlement communications regarding separate State litigation matters, 

and were the disregarded by the same district court multiple times before.  

a) On September 26, 2015 Johnson sent an email entitled  
“Buckle up boys!” to Storix’s directors 
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Referring to Johnson’s proposed email [Dkt. No. 66-1, Huffman Decl. Ex. 

A.], the district court ruled at trial that Storix could not introduce its contents: 

THE COURT: No, I'm saying the entire document, under 403, I 
don't think should come in. 
MR. EASTMAN: All right. 
THE COURT: I mean, it's a settlement offer, it's a demand. It 
refers to other litigation. But what about -- we could do get the 
blank, and then redact that out. 
MR. TYRELL: Yes, take out that word, and offer it. 
MR. TYRELL: I'm not sure I follow your Honor. The entire letter 
is threatening-- 
THE COURT: No, I'm not -- under 403, I'm not receiving the 
entire letter. 
MR. TYRELL: Because of the threat? I mean -- 
THE COURT: Because of 403. It's overly prejudicial. It refers to 
unrelated matters, a number of things. It's overly prejudicial. You 
shouldn't be surprised about that.  

 
b) Johnson attached a proposed email to the “Buckle Up Boys”  

email, which he threatened to send to Storix customers  

This email [Dkt. No. 66-1, Huffman Decl. Ex. B] was a more lengthy and 

harshly-worded email than the one Johnson actually sent to only a few potential 

customers after the court denied Storix a restraining order. 3 [Johnson Decl. ¶7.] 

The email was also the subject of two injunctions the district court denied Storix 

because they were unable to cite any harm even a year later. [Johnson Decl. ¶9; AR 

                                                 
3 Johnson sent the email to only a handful of Storix’s customers, apologizing 

for the years of neglect to the software, asking that they not buy more licenses for 
three weeks (when he expected the court to confirm his ownership at the MSJ). He 
promised to distribute his completed updates (fixing major network security 
vulnerabilities) as soon as Storix’s current management was no longer an obstacle.   
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VI:1275 p26-28.] Storix had notified the district court it had already filed 

additional State court claims against Johnson based on the email. [SER II:155 

(2SER332) at 62:5, 52:17-18; See AR VI:1277 FN2.]  

c) On October 7, 2015 Johnson sent a separate settlement  
demand to a former director  

This email from Johnson contained the statements:  

“As I mentioned, this [threat of a shareholder derivative lawsuit] was a 
last resort, but if I wait until Oct 30, the MSJ will be decided and Storix 
will close its doors (because I will NOT license the software to the 
company as long as any of you have any part of it). To try to avoid that, 
the only alternative is for you and everyone else to forfeit their shares and 
leave.” [Dkt. No. 66-1, Huffman Decl. Ex. D (emphasis added).] 

 
Despite its frustrated tone (following the first State court claim against him), 

Johnson’s words actually demonstrate what he has said all along – he was 

motivated to save Storix from its management, not destroy it. Although this email 

was clearly a personal settlement demand related only to the State court litigation, 

the district court restated Storix’s distorted interpretation its order awarding fees: 

“Plaintiff Johnson demonstrated that his motives were not merely to 
secure a copyright infringement judgment, but also to wrest control of the 
company from its majority shareholders and to force the company to 
‘close its doors’."” [AR I:1 (emphasis added.)]  
 

In July 2016, providing the court a Supplemental Briefing Regarding the 

U.S. Supreme Court Decision in Kirtsaeng v. Wiley’s Effect on Storix Inc.’s Motion 

for Attorney Fees, Johnson attached a declaration and over 80 pages of evidence of 

Storix’s litigation misconduct supplied by Johnson’s former copyright attorney.  
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In its August 2016 order granting Storix attorney fees, again relying solely 

on the above emails, the court determined that Johnson had improper motives in 

bringing his copyright claim, and that the objective reasonableness and non-

frivolousness of his position were insufficient to overcome this motivation and the 

need to deter his actions. [AR I:1; See also AR I:15; SER II:370-371,373,434.]  

 In September 2016, Johnson motioned the district court for reconsideration 

of the attorney fee award [Dkt. No. 338], pointing to the above misleading 

evidence. The district court denied reconsideration, again without response to any 

evidence or claims of Storix’s misconduct.  

2. The district court adopted Storix’s false claim that Johnson  
admitted to lying to third parties at trial 
 
After trial, Storix repeatedly misled the district court regarding Johnson’s 

trial testimony. Storix counsel had been badgering Johnson on the stand over a 

statement he made in an email regarding the number of years Storix had been in 

business. An exhausted and frustrated Johnson finally said he “lied”, believing it to 

be a benign issue4:  

Q: I want to read your words, Mr. Johnson. Storix— 
A: My words are wrong. 
Q: Wait for the question, please. “Storix, Inc. has been in business for 12 
years”— 

                                                 
4  Johnson said the company had been in business 12 years, combining his sole 
proprietorship with the corporation (as indicated by the 1998 reference). Storix 
insisted Johnson was lying because Storix had only been incorporated for 8 years. 
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A: That’s a lie. 
Q: --“solely dedicated to providing the highest quality and performing 
system backup and recovery product for Unix and Linux systems. Beginning 
with IBM’s AIX in 1998, Storix headed Linux in 2002 and Solaris in 2008.” 
Those are your words, aren’t they? 
A: Yeah, and I lied. I admit it. I lied. 

[AR 5:1011] 

 In the Reply Brief, Storix again alters Johnson’s testimony, saying “When 

confronted at trial with representations he made to third parties when he sought to 

sell Storix, Johnson stated, ‘My words are wrong.’” [RB, p.12.]  The district court 

accepted Storix’s earlier fabrication of Johnson’s testimony at the hearing for 

motion of attorney fees: “It's saying to -- it's lying to third parties.” [SER II:436], 

“it was quite telling on cross examination when he disassembled and said ‘All 

right. I admit it. I lied.’” [SER II:424], “It's all of his behavior after. It's saying to -- 

it's lying to third parties. … It's admitting on the stand that he lied to people.” [AR 

II:436-437.] Granting Storix’s attorney fees, the district court concluded, “When 

confronted at trial with the representations he made to third parties when he sought 

to sell Storix, Inc., Plaintiff Johnson stated, ‘Yeah, and I lied. I admit it. I lied.’” 

[AR I:12.] 

In denying Johnson’s motion for reconsideration, the court’s only reference 

to Johnson’s further attempt to draw the court to the trial transcript (above) was:  

“At trial, Johnson admitted a lie. (See Doc. No. 230 at 9.) In his motion for 
reconsideration, Johnson claims that the Court erred by misconstruing 
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Johnson’s admitted lie. (Doc. No. 233 at 7-8.) The Court does not agree that 
the lie was misconstrued.” [Dkt. No. 238 at 5:9-11.] 
 

B. Reassignment is Advisable to Preserve the Appearance of Justice  

The district court stated repeatedly that Johnson’s claims were objectively 

reasonable and his case was not frivolous throughout trial. [AR I:15; SER II:370-

371,373,434.]  It nevertheless awarded fees to Storix based on its later perception 

of Johnson’s motivation and need for deterrence. [AR I:4-19].   

1. Without cause, the district court judge reversed her prior  
opinion of Johnson’s motivation and need for deterrence   

At the hearing for new trial and attorney fees on February 23, 2016, the only 

references to the motivation factor in awarding attorney fees were “Motivation, 

that's mixed on both sides.” [SER II:155 (2SER332) at 38:2] and “I just say, oh, 

there's -- there's a variety of factors, and the motivation I think cuts both ways.” [Id 

at 46:21-22.] At the time, the court even resisted Storix counsel’s attempts to draw 

its attention to same irrelevant emails they submitted at the MSJ months earlier:   

MR. TYRELL: Now, this issue of compensation -- 
THE COURT: But that's not related to this case. 
MR. TYRELL: Well, your Honor, he -- he's still claiming that he owns the 
copyright. He's still instructing the employees to delete evidence.5 All of the 
behaviors, all of the misconduct and the inappropriate behaviors, he hasn't 
learned his lesson. Deterrence is still appropriate. And on that issue, your 
Honor -- 
THE COURT: So I don't think that's the point -- 

                                                 
   5 Johnson neither said “[storix management] say they own the software, but they 
don’t”. He asked that the employee to delete the email (not any “evidence”) rather 
than share it with Storix management, knowing they would do just this.    
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MR. TYRELL: But, your Honor, the -- 
THE COURT: -- of fees.  [Id at 61:13-22 (emphasis added)] 
 
The court was correct that fees may be used to deter vexatious or other 

litigation misconduct, not conduct outside the scope of the litigation.  However, six 

months later, the court shockingly reversed its earlier opinion of Johnson’s 

intentions and conduct based entirely on the same emails Storix resubmitted for a 

third time. In the order granting Storix’s fees, the district court echoed every wildly 

exaggerated claim by Storix it previously dismissed:  

 “It was inappropriate for Plaintiff Johnson to tell Defendant Storix's 
shareholders to ‘get the [expletive] out’ and to attempt to coerce them into 
surrendering control of the company. (Doc. No. 66-l, Huffman Decl. Ex. A, 
at 5-9.) It was inappropriate for Plaintiff Johnson to demand that Defendant 
Storix's customers stop paying for the use of its software in an attempt to 
prevent Defendant Storix from having enough money to continue defending 
the lawsuit. (Doc. No. 66-1, Huffman Decl. Ex. B, at 10-11, Huffman Decl. 
Ex. D, at 16.) It was also inappropriate for Plaintiff Johnson to threaten 
Defendant Storix's directors with the loss of their homes while he was telling 
the customers to stop paying Storix to undermine the company.6 (Doc. No. 
66-1, Huffman Decl. Ex. A, at 5-9, Huffman Dec. Ex. D, at 16.) This 
inappropriate conduct should be deterred.” [AR I:14:4-14.] 
 
The district court based its opine of Johnson’s motivation (and even the date 

in which attorney fees accrued) on the same email it deemed as harmless when 

twice denying Storix an injunction. Suddenly, it considered the email evidence of 
                                                 

6 Johnson had already been forced to sell his home and move to Florida in 
order to fight against his own company -- months before Storix filed the first State 
lawsuit against him.  
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Johnson’s improper motivation, and the need to deter such actions outweighed the 

reasonableness of his position. [AR I:1; See also AR I:15; SER II:370-

371,373,434.]  

2. The court has taken extraordinary offense at a single  
explicative Johnson used in a settlement demand 

The “Buckle Up Boys!” email was an angry demand made to Storix 

management after they filed the first State lawsuit against him hours before the 

start of the mandatory settlement conference in this case. The district court found 

the email to be a settlement communication and refused to allow it to be introduced 

at trial, except one paragraph containing the words “Get the f*** out!”  The court 

has since repeatedly referred to this explicative with increasing vitriol. “The 

vulgar language that came out in some of the documents was not helpful for him. 

Pretty sad.” [SER II:231(2SER408) at 33:12-14 (emphasis added)] and “[T]here 

was some vulgar stuff going back and forth, and -- He might have taken it a step 

too far.” [Id, 47:25,48:3 (emphasis added).]  “Defendant Storix provided additional 

evidence in support of its position, including Plaintiff Johnson’s vulgar email 

correspondence.” [AR III:193:86 (emphasis added).]  Although the email was 

inflammatory, the one word the court took offense to was in no way used in a 

“vulgar” fashion.   
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3. The district court ignored the goals of the Copyright Act  
in awarding fees against Johnson 

The district court has never acknowledged that Storix was suing Johnson in 

State court for the same conduct that was the basis for the fee award [Johnson 

Decl. ¶4], that Johnson was funding a shareholder derivative lawsuit on Storix’s 

behalf [Johnson Decl. ¶9], the clear imbalance of hardship of Johnson being an 

individual fighting against his own company (who was depriving him of any 

income), nor did it make any mention of Storix’s conduct throughout this 

litigation.  In February, the court focused on the importance of promoting the goals 

of the Copyright Act when awarding fees. The issue received no mention at the 

August hearing or in the final order.  

C. Reassignment Would Not Entail Waste or Duplication Out of Proportion 
to Any Gain in Preserving Appearance of Fairness 

The only evidence proffered by Storix to be reviewed in determining if fees 

should be awarded, or what those fees should be, are the few emails referenced in 

the preceding sections. The district court based its entire decision on this scant 

evidence, without reference to Johnson’s testimony, evidence to the contrary, or 

Storix’s clearly intentional misrepresentation of their content or meaning.  The 

need to preserve the appearance of fairness and justice in this matter far outweighs 

any minor duplication of effort that might result from a remand to a different 

judge.     
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D. Johnson’s Excessive Supersedeas Bond Should Be Released  

Although this circuit court decided the fee awarded in this case was 

excessive, Johnson argues that it was exceptional and should be reversed entirely. 

The decision to award fees in this case awaited the Kirtsaeng v. Wiley Supreme 

Court decision of June 2016, which has reduced or eliminated fee awards against 

objectively reasonable parties in copyright cases throughout the circuits since. 

[Johnson Decl. ¶11.] Johnson sees no reason that this case (given the 

reasonableness of his position, the extraordinary circumstances, and extreme 

imbalance of hardship) should be the exception.  

The appeal panel acknowledged that Johnson is a pro se litigant fighting 

against a corporation. In this case, Johnson is fighting against his own company, 

managed by individuals who have deprived Johnson of all income for three (3) 

years [Johnson Decl. ¶3] while simultaneously using the company to sue him 

relentlessly in State court. [Johnson Decl. ¶4.]  Should a district court decide that 

an award against Johnson will further the Copyright Act, Storix and its new 

management will get what they are due. Until then, Storix should not be allowed to 

further deprive Johnson access to such a substantial amount of his money.   
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CONCLUSION 

Johnson respectfully requests this Circuit court remand the attorney fee 

award decision in this case to a different judge, and requests the Court further order 

his supersedeas bond be released.  

 

Dated:  December 26, 2017  Respectfully submitted, 

By:    s/Anthony Johnson                    _ 
Anthony Johnson 
Pro Se Appellant 
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